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M. Retaliation and Interference

The anti-retaliation protections (https://www.eeoc.qov/laws/quidance/questions-

and-answers-enforcement-quidance-retaliation-and-related-issues) discussed

here only apply to the exercise of rights under the federal equal employment
opportunity (EEO) laws. Information about similar protections under other federal
workplace laws, such as the Family and Medical Leave Act (https://www.dol.gov
/agencies/whd/fmla) or the Occupational Safety and Health Act
(https://www.osha.gov/workers) , is available from the U.S. Department of Labor.

Information about similar protections under the Immigration and Nationality Act’s
anti-discrimination provision, which prohibits some types of workplace discrimination
based on citizenship status, immigration status, or national origin, and protects
against retaliation for asserting those rights (http://www.justice.gov/crt/types-

discrimination) , is available from the Civil Rights Division of the U.S. Department of

Justice.

M.1. Do job applicants and employees (including former employees) have
protections from retaliation for exercising equal employment opportunity
(EEO) rights in connection with COVID-19? (11/17/21)

Yes. Job applicants and current and former employees are protected from
retaliation by employers for asserting their rights under any of the federal EEO laws

workplace discrimination based on race, color, sex (including pregnancy, sexual
orientation, and gender identity), national origin, religion, age (40 or over),
disability, or genetic information. Speaking out about or exercising rights related to
workplace discrimination is called “protected activity.”

Protected activity can take many forms. For example, an employee complaining to
a supervisor about coworker harassment based on race or national origin is
protected activity. Witnesses to discrimination who seek to assist individuals
affected by discrimination are also protected. Engaging in protected activity,
however, does not shield an employee from discipline, discharge, or other employer
actions taken for reasons unrelated to the protected activity.

M.2. What are some examples of employee activities that are protected from
employer retaliation? (11/17/21)

e Filing a charge, complaint, or lawsuit, regardless of whether the underlying
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discrimination allegation is successful or timely. For example, employers
may not retaliate against employees who file charges with the EEOC alleging
that their supervisor unlawfully disclosed confidential medical information
(such as a COVID-19 diagnosis), even if the EEOC later decides there is no merit
to the underlying charges. Moreover, a supervisor may not give a false negative
job reference to punish a former employee for making an EEO complaint, or
refuse to hire an applicant because of the applicant’s EEO complaint against a
prior employer.

Reporting alleged EEO violations to a supervisor or answering questions
during an employer investigation of the alleged harassment. For example,
an Asian American employee who tells a manager or human resources official
that a coworker made abusive comments accusing Asian people of spreading
COVID-19 is protected from retaliation for reporting the harassment. Workplace
discrimination laws also prohibit retaliation against employees for reporting
harassing workplace comments about their religious reasons for not being
vaccinated. Similarly, workplace discrimination laws prohibit retaliation against
an employee for reporting sexually harassing comments made during a work
video conference meeting.

Resisting harassment, intervening to protect coworkers from harassment,
or refusing to follow orders that would result in discrimination. For
example, workplace discrimination laws protect a supervisor who refuses to
carry out management’s instruction not to hire certain applicants based on the
sex-based presumption that they might use parental leave or have childcare
needs, or to steer them to particular types of jobs.

Requesting accommodation of a disability (potentially including a
pregnancy-related medical condition) or a religious belief, practice, or
observance regardless of whether the request is granted or denied. For
example, the EEO laws prohibit an employer from retaliating against an
employee for requesting continued telework as a disability accommodation
after a workplace reopens. Similarly, requesting religious accommodation,
such as modified protective gear that can be worn with religious garb, is
protected activity. Requests for accommodation are protected activity even if
the individual is not legally entitled to accommodation, such as where the
employee’s medical condition is not ultimately deemed a disability under the
ADA, or where accommodation would pose an undue hardship.

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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M.3. Who is protected from retaliation? (11/17/21)

Retaliation protections apply to current employees, whether they are full-time, part-
time, probationary, seasonal, or temporary. Retaliation protections also apply to job
applicants and to former employees (such as when an employer provides a job
reference). In addition, these protections apply regardless of an applicant’s or
employee’s citizenship or work authorization status.

M.4. When do retaliation protections apply? (11/17/21)

Participating in an EEO complaint process is protected from retaliation under all
circumstances.

Other acts by a current, prospective, or former employee to oppose discrimination
are protected as long as the employee is acting on a reasonable good faith belief
that something in the workplace may violate EEO laws (https://www.eeoc.gov

[statutes/laws-enforced-eeoc) , and expresses those beliefs in a reasonable

manner. An employee is still protected from retaliation for making a complaint
about workplace discrimination even if the employee does not use legal
terminology to describe the situation.

M.5. When is an employer action based on an employee’s EEO activity serious
enough to be unlawful retaliation? (11/17/21)

Retaliation includes any employer action in response to EEO activity that could
deter a reasonable person from engaging in protected EEO activity. Depending on
the facts, this might include actions such as denial of promotion or job benefits,
non-hire, suspension, discharge, work-related threats, warnings, negative or
lowered evaluations, or transfers to less desirable work or work locations.
Retaliation could also include an action that has no tangible effect on employment,
or even an action that takes place only outside of work, if it might deter a
reasonable person from exercising EEO rights. The fact that an individual is not
actually deterred from opposing discrimination or participating in an EEO
complaint-related process or activity does not preclude an employer’s action from
being considered retaliatory.

However, depending on the specific situation, retaliation likely would not include a
petty slight, minor annoyance, or a trivial punishment.

M.6. Does this mean that an employer can never take action against someone
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who has engaged in EEO activity? (11/17/21)

No. Engaging in protected EEO activity does not prevent discipline of an employee
for legitimate reasons. Employers are permitted to act based on non-retaliatory and
non-discriminatory reasons that would otherwise result in discipline. For example, if
an employee performs poorly, has low productivity, or engages in misconduct, an
employer may respond as it normally would, even if the employee has engaged in
protected activity. Similarly, an employer may take non-retaliatory, non-
discriminatory action to enforce COVID-19 health and safety protocols, even if such
actions follow EEO activity (e.g., an accommodation request).

M.7. Does the law provide any additional protections to safeguard ADA rights?
(11/17/21)

Yes. The ADA prohibits not only retaliation for protected EEO activity, but also
“interference” with an individual’s exercise of ADA rights. Under the ADA, employers
may not coerce, intimidate, threaten, or otherwise interfere with the exercise of ADA
rights by job applicants or current or former employees. For instance, it is unlawful
for an employer to use threats to discourage someone from asking for a reasonable
accommodation. Itis also unlawful for an employer to pressure an employee not to
file a disability discrimination complaint. The ADA also prohibits employers from
interfering with employees helping others to exercise their ADA rights.

The employer’s actions may still violate the ADA’s interference provision even if an
employer does not actually carry out a threat, and even if the employee is not
deterred from exercising ADA rights.

N. COVID-19 and the Definition of
“Disability” Under the
ADA/Rehabilitation Act

Employees and employers alike have asked when COVID-19 is a “disability” under Title
| of the ADA, which includes reasonable accommodation and nondiscrimination
requirements in the employment context. These questions and answers clarify
circumstances in which COVID-19 may or may not cause effects sufficient to meet the
definition of “actual” or “record of” a disability for various purposes under Title I, as
well as section 501 of the Rehabilitation Act, both of which are enforced by the EEOC.
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Other topics covered in this section include disabilities arising from conditions that
were caused or worsened by COVID-19. This section also addresses the ADA’s
“regarded as” definition of disability with respect to COVID-19.

On July 26, 2021, the Department of Justice (DOJ) and the Department of Health and
Human Services (HHS) issued “Guidance on ‘Long COVID’ as a Disability Under the
ADA, Section 504, and Section 1557” (https://www.ada.gov

[long_covid_joint _guidance.pdf) (DOJ/HHS Guidance). The CDC uses the terms
“long COVID (https://www.cdc.gov/coronavirus/2019-ncov/long-term-effects/) ,”
“post-COVID,” “long-haul COVID,” “post-acute COVID-19,” “long-term effects of COVID,”
or “chronic COVID” to describe various post-COVID conditions, where individuals

experience new, returning, or ongoing health problems four or more weeks after
being infected with the virus that causes COVID-19. The DOJ/HHS Guidance focuses
solely on long COVID in the context of Titles Il and Il of the ADA, Section 504 of the
Rehabilitation Act of 1973, and Section 1557 of the Patient Protection and Affordable
Care Act. These EEOC questions and answers focus more broadly on COVID-19 and do
so in the context of Title | of the ADA and section 501 of the Rehabilitation Act, which
cover employment. This discussion does not pertain to other contexts, such as
eligibility determinations for federal benefit programs.

N.1. How does the ADA define disability, and how does the definition apply to
COVID-19? (12/14/21)

The ADA’s three-part definition of disability applies to COVID-19 in the same way it
applies to any other medical condition. A person can be an individual with a
“disability” for purposes of the ADA in one of three ways:

e “Actual” Disability: The person has a physical or mental impairment that

substantially limits a major life activity (such as walking, talking, seeing,
hearing, or learning, or operation of a major bodily function);

e “Record of” a Disability: The person has a history or “record of” an actual

disability (such as cancer that is in remission); or

e “Regarded as” an Individual with a Disability: The person is subject to an

adverse action because of an individual’s impairment or an impairment the
employer believes the individual has, whether or not the impairment limits or is
perceived to limit a major life activity, unless the impairment is objectively both
transitory (lasting or expected to last six months or less) and minor.
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The definition of disability is construed broadly in favor of expansive coverage, to
the maximum extent permitted by the law. Nonetheless, not every impairment will
constitute a disability under the ADA. The ADA uses a case-by-case approach to
determine if an applicant or employee meets any one of the three above definitions
of “disability.”

COVID-19 and the ADA
“Actual” Disability
N.2. When is COVID-19 an actual disability under the ADA? (12/14/21)

Applying the ADA rules stated in N.1. and depending on the specific facts involved in
an individual employee’s condition, a person with COVID-19 has an actual disability
if the person’s medical condition or any of its symptoms is a “physical or mental”
impairment that “substantially limits one or more major life activities.” An
individualized assessment is necessary to determine whether the effects of a
person’s COVID-19 substantially limit a major life activity. This will always be a case-
by-case determination that applies existing legal standards to the facts of a
particular individual’s circumstances. A person infected with the virus causing
COVID-19 who is asymptomatic or a person whose COVID-19 results in mild
symptoms similar to those of the common cold or flu that resolve in a matter of
weeks—with no other consequences—will not have an actual disability within the
meaning of the ADA. However, depending on the specific facts involved in a
particular employee’s medical condition, an individual with COVID-19 might have an
actual disability, as illustrated below.

Physical or Mental Impairment: Under the ADA, a physical impairment includes any

physiological disorder or condition affecting one or more body systems. A mental
impairment includes any mental or psychological disorder. COVID-19 is a
physiological condition affecting one or more body systems. As a result, it is a
“physical or mental impairment” under the ADA.

Major Life Activities: “Major life activities” include both major bodily functions, such

as respiratory, lung, or heart function, and major activities in which someone
engages, such as walking or concentrating. COVID-19 may affect major bodily
functions, such as functions of the immune system, special sense organs (such as
for smell and taste), digestive, neurological, brain, respiratory, circulatory, or
cardiovascular functions, or the operation of an individual organ. In some instances,
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COVID-19 also may affect other major life activities, such as caring for oneself,
eating, walking, breathing, concentrating, thinking, or interacting with others. An
impairment need only substantially limit one major bodily function or other major
life activity to be substantially limiting. However, limitations in more than one major
life activity may combine to meet the standard.

Substantially Limiting: “Substantially limits” is construed broadly and should not

demand extensive analysis. COVID-19 need not prevent, or significantly or severely
restrict, a person from performing a major life activity to be considered
substantially limiting under Title | of the ADA.

The limitations from COVID-19 do not necessarily have to last any particular length
of time to be substantially limiting. They also need not be long-term. For example,
in discussing a hypothetical physical impairment resulting in a 20-pound lifting
restriction that lasts or is expected to last several months, the EEOC has said that
such an impairment is substantially limiting. App. to 29 C.F.R. § 1630.2(j)(1)(ix). By
contrast, “[iJmpairments that last only for a short period of time are typically not
covered, although they may be covered if sufficiently severe.” Id.

Mitigating Measures: Whether COVID-19 substantially limits a major life activity is

determined based on how limited the individual would have been without the
benefit of any mitigating measures-i.e., any medical treatment received or other
step used to lessen or prevent symptoms or other negative effects of an
impairment. At the same time, in determining whether COVID-19 substantially limits
a major life activity, any negative side effects of a mitigating measure are taken into
account.

Some examples of mitigating measures for COVID-19 include medication or medical
devices or treatments, such as antiviral drugs, supplemental oxygen, inhaled
steroids and other asthma-related medicines, breathing exercises and respiratory
therapy, physical or occupational therapy, or other steps to address complications
of COVID-19.

Episodic Conditions: Even if the symptoms related to COVID-19 come and go,

COVID-19 is an actual disability if it substantially limits a major life activity when
active.

N.3. Is COVID-19 always an actual disability under the ADA? (12/14/21)

No. Determining whether a specific employee’s COVID-19 is an actual disability
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always requires an individualized assessment, and such assessments cannot be
made categorically. See 29 C.F.R. § 1630.2 (https://www.law.cornell.edu/cfr/text
/29/1630.2) for further information on the ADA’s requirements relating to

individualized assessment.

N.4. What are some examples of ways in which an individual with COVID-19
might or might not be substantially limited in a major life activity? (12/14/21)

As noted above, while COVID-19 may substantially limit a major life activity in some
circumstances, someone infected with the virus causing COVID-19 who is
asymptomatic or a person whose COVID-19 results in mild symptoms similar to the
common cold or flu that resolve in a matter of weeks—with no other
consequences—will not be substantially limited in a major life activity for purposes
of the ADA. Based on an individualized assessment in each instance, examples of
fact patterns include:

Examples of Individuals with an Impairment that Substantially Limits a Major Life
Activity:

e Anindividual diagnosed with COVID-19 who experiences ongoing but
intermittent multiple-day headaches, dizziness, brain fog, and difficulty
remembering or concentrating, which the employee’s doctor attributes to the
virus, is substantially limited in neurological and brain function, concentrating,
and/or thinking, among other major life activities.

¢ Anindividual diagnosed with COVID-19 who initially receives supplemental
oxygen for breathing difficulties and has shortness of breath, associated
fatigue, and other virus-related effects that last, or are expected to last, for
several months, is substantially limited in respiratory function, and possibly
major life activities involving exertion, such as walking.

e Anindividual who has been diagnosed with COVID-19 experiences heart
palpitations, chest pain, shortness of breath, and related effects due to the virus
that last, or are expected to last, for several months. The individual is
substantially limited in cardiovascular function and circulatory function,
among others.

e Anindividual diagnosed with “long COVID (https://www.cdc.gov/coronavirus
[2019-ncov/long-term-effects/index.html?CDC_AA_refVal=https%3A%2F
%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Flong-term-
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effects.html) ,” who experiences COVID-19-related intestinal pain, vomiting,
and nausea that linger for many months, even if intermittently, is substantially
limited in gastrointestinal function, among other major life activities, and
therefore has an actual disability under the ADA. For other examples of when
“long COVID” can be a substantially limiting impairment, see the DOJ/HHS
Guidance (https://www.ada.gov/long_covid_joint_guidance.pdf) .

Examples of Individuals with an Impairment that Does Not Substantially Limit a Major
Life Activity:

¢ Anindividual who is diagnosed with COVID-19 who experiences congestion,
sore throat, fever, headaches, and/or gastrointestinal discomfort, which resolve
within several weeks, but experiences no further symptoms or effects, is not
substantially limited in a major bodily function or other major life activity, and
therefore does not have an actual disability under the ADA. This is so even
though this person is subject to CDC guidance for isolation during the period of
infectiousness.

¢ Anindividual who is infected with the virus causing COVID-19 but is
asymptomatic—that is, does not experience any symptoms or effects—is not
substantially limited in a major bodily function or other major life activity, and
therefore does not have an actual disability under the ADA. This is the case even
though this person is still subject to CDC guidance for isolation during the
period of infectiousness.

As noted above, even if the symptoms of COVID-19 occur intermittently, they will be
deemed to substantially limit a major life activity if they are substantially limiting
when active, based on an individualized assessment.

“Record of” Disability

N.5. Can a person who has or had COVID-19 be an individual with a “record of”
a disability? (12/14/21)

Yes, depending on the facts. A person who has or had COVID-19 can be an individual
with a “record of” a disability if the person has “a history of, or has been

[cfr[text/29/1630.2) , an impairment that substantially limits one or more major life

activities, based on an individualized assessment.
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“Regarded As” Disability

N.6. Can a person be “regarded as” an individual with a disability if the person
has COVID-19 or the person’s employer mistakenly believes the person has
COVID-19? (12/14/21)

Yes, depending on the facts. A person is “regarded as” an individual with a disability
if the person is subjected to an adverse action (e.g., being fired, not hired, or
harassed) because the person has an impairment, such as COVID-19, or the
employer mistakenly believes the person has such an impairment, unless the actual
or perceived impairment is objectively both transitory (lasting or expected to last six
months or less) and minor. For this definition of disability, whether the actual or
perceived impairment substantially limits or is perceived to substantially limit a
major life activity is irrelevant.

N.7. What are some examples of an employer regarding a person with COVID-19
as an individual with a disability? (12/14/21)

The situations in which an employer might “regard” an applicant or employee with
COVID-19 as an individual with a disability are varied. Some examples include:

e An employer would regard an employee as having a disability if the employer
fires the individual because the employee had symptoms of COVID-19, which,
although minor, lasted or were expected to last more than six months. The
employer could not show that the impairment was both transitory and minor.

e An employer would regard an employee as having a disability if the employer
fires the individual for having COVID-19, and the COVID-19, although lasting or
expected to last less than six months, caused non-minor symptoms. In these
circumstances, the employer could not show that the impairment was both
transitory and minor.

N.8. If an employer regards a person as having a disability, for example by
taking an adverse action because the person has COVID-19 that is not both
transitory and minor, does that automatically mean the employer has
discriminated for purposes of the ADA? (12/14/21)

No. It is possible that an employer may not have engaged in unlawful discrimination
under the ADA even if the employer took an adverse action based on an
impairment. For example, an individual still needs to be qualified for the job held or
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desired. Additionally, in some instances, an employer may have a defense to an
action taken on the basis of the impairment. For example, the ADA’s “direct threat”
defense could permit an employer to require an employee with COVID-19 or its
symptoms to refrain from physically entering the workplace during the CDC-
recommended period of isolation, due to the significant risk of substantial harm to

the health of others. See WYSK Question A.8. Of course, an employer risks violating
the ADA if it relies on myths, fears, or stereotypes about a condition to disallow the
employee’s return to work once the employee is no longer infectious and, therefore,
medically able to return without posing a direct threat to others.

Other Conditions Caused or Worsened by COVID-19 and the ADA

N.9. Can a condition caused or worsened by COVID-19 be a disability under the
ADA? (12/14/21)

Yes. In some cases, regardless of whether an individual’s initial case of COVID-19
itself constitutes an actual disability, an individual’s COVID-19 may end up causing
impairments that are themselves disabilities under the ADA. For example:

¢ Anindividual who had COVID-19 develops heart inflammation. This
inflammation itself may be an impairment that substantially limits a major
bodily function, such as the circulatory function, or other major life activity,
such as lifting.

e During the course of COVID-19, an individual suffers an acute ischemic stroke.
Due to the stroke, the individual may be substantially limited in neurological
and brain (or cerebrovascular) function.

e After an individual’s COVID-19 resolves, the individual develops diabetes
attributed to the COVID-19. This individual should easily be found to be
substantially limited in the major life activity of endocrine function. See
Diabetes in the Workplace and the ADA (https://www.eeoc.gov

In some cases, an individual’s COVID-19 may also worsen the individual’s pre-
existing condition that was not previously substantially limiting, making that
impairment now substantially limiting. For example:

e Anindividualinitially has a heart condition that is not substantially limiting.
The individual is infected with COVID-19. The COVID-19 worsens the person’s
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heart condition so that the condition now substantially limits the person’s
circulatory function.

Definition of Disability and Requests for Reasonable Accommodation

N.10. Does an individual have to establish coverage under a particular
definition of disability to be eligible for a reasonable accommodation?
(12/14/21)

Yes. Individuals must meet either the “actual” or “record of” definitions of disability
to be eligible for a reasonable accommodation. Individuals who only meet the
“regarded as” definition are not entitled to receive reasonable accommodation.

Of course, coverage under the “actual” or “record of” definitions does not, alone,
entitle a person to a reasonable accommodation. Individuals are not entitled to an
accommodation unless their disability requires it, and an employer is not obligated
to provide an accommodation that would pose an undue hardship. See WYSK
Section D, and Enforcement Guidance on Reasonable Accommodation and

Undue Hardship under the ADA (https://www.eeoc.gov/laws/guidance

[enforcement-guidance-reasonable-accommodation-and-undue-hardship-

under-ada) for more information.

N.11. When an employee requests a reasonable accommodation related to
COVID-19 under the ADA, may the employer request supporting medical
documentation before granting the request? (12/14/21)

Yes. As with employment accommodation requests under the ADA for any other
potential disability, when the disability or need for accommodation is not obvious
or already known, an employer may ask the employee to provide reasonable
documentation about disability and/or need for reasonable accommodation. Often,
the only information needed will be the individual’s diagnosis and any restrictions
or limitations. The employer also may ask about whether alternative
accommodations would be effective in meeting the disability-related needs of the
individual. See WYSK Questions D.5. and D.6. for more information.

The employer may either ask the employee to obtain the requested information or
request that the employee sign a limited release allowing the employer to contact
the employee’s health care provider directly. If the employee does not cooperate in
providing the requested reasonable supporting medical information, the employer
can lawfully deny the accommodation request.
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