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(https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-

rehabilitation-act-and-other-eeo-laws#E.2) to quickly identify and resolve

potential problems, before they rise to the level of unlawful discrimination.

Employers may choose to send a reminder to the entire workforce noting Title VII’s
prohibitions on harassment, reminding employees that harassment will not be
tolerated, and inviting anyone who experiences or witnesses workplace harassment
to report it to management. Employers may remind employees that harassment can
result in disciplinary action up to and including termination.

E.4. An employer learns that an employee who is teleworking due to the
pandemic is sending harassing emails to another worker. What actions should
the employer take? (6/11/20)

The employer should take the same actions it would take if the employee was in the
workplace. Employees may not harass other employees through, for example,
emails, calls, or platforms for video or chat communication and collaboration.

F. Furloughs and Layoffs

F.1. Under the EEOC's laws, what waiver responsibilities apply when an
employer is conducting layoffs? (4/9/20)

Special rules apply when an employer is offering employees severance packages in
exchange for a general release of all discrimination claims against the employer.
More information is available in EEOC's technical assistance document on

severance agreements (https://www.eeoc.gov/laws/guidance/qa-

understanding-waivers-discrimination-claims-employee-severance-

agreements) .

F.2. What are additional EEO considerations in planning furloughs or layoffs?
(9/8/20; adapted from 3/27/20 Webinar Question 13)

The laws enforced by the EEOC prohibit covered employers from selecting people
for furlough or layoff because of that individual’s race, color, religion, national
origin, sex, age, disability, protected genetic information, or in retaliation for
protected EEO activity.

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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G. Return to Work

G.1. As government stay-at-home orders and other restrictions are modified or
lifted in your area, how will employers know what steps they can take
consistent with the ADA to screen employees for COVID-19 when entering the
workplace? (4/17/20; updated 12/20/21)

The ADA permits employers to make disability-related inquiries and conduct
medical exams if job-related and consistent with business necessity. (For more
information on disability-related inquiries and medical exams, see Section A.)
Inquiries and reliable medical exams meet this standard if it is necessary to exclude
employees with a medical condition that would pose a direct threat to health or
safety. For information on reasonable accommodation requests related to
screening protocols, see G.7.

Direct threat is to be determined based on the best available objective medical
evidence. The guidance from CDC or other public health authorities is such
evidence. Therefore, employers will be acting consistent with the ADA as long as any
screening implemented is consistent with advice from the CDC and public health
authorities for that type of workplace at that time.

For example, this may include continuing to take temperatures and asking
questions about symptoms (or require self-reporting) of all those entering the
workplace. Similarly, the CDC recently posted information (https://www.cdc.gov

/coronavirus/2019-ncov/community/critical-workers/implementing-safety-

practices.html) on return by certain types of critical workers.

Employers should make sure not to engage in unlawful disparate treatment based
on protected characteristics in decisions related to screening and exclusion.

G.2. An employer requires returning workers to wear personal protective gear
and engage in infection control practices. Some employees ask for
accommodations due to a need for modified protective gear. Must an employer
grant these requests? (4/17/20; updated 12/20/21)

An employer may require employees to wear protective gear (for example, masks
and gloves) and observe infection control practices (for example, regular hand
washing and social distancing protocols).

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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However, where an employee with a disability needs a related reasonable
accommodation under the ADA (e.g., non-latex gloves, modified face masks for
interpreters or others who communicate with an employee who uses lip reading, or
gowns designed for individuals who use wheelchairs), or a religious
accommodation under Title VII (such as modified equipment due to religious garb),
the employer should discuss the request and provide the modification or an
alternative if feasible and not an undue hardship on the operation of the employer's
business under the ADA or Title VII. For general information on reasonable
accommodation under the ADA, see Section D.

G.3. What does an employee need to do in order to request reasonable
accommodation from an employer because the employee has one of the
medical conditions (https://www.cdc.gov/coronavirus/2019-ncov/need-extra-

precautions/people-at-higher-risk.html) that CDC says may put a person at
higher risk for severe illness from COVID-19? (5/5/20)

An employee—or a third party, such as an employee’s doctor—must let the
employer know (https://www.eeoc.gov/laws/guidance/enforcement-guidance-

reasonable-accommodation-and-undue-hardship-under-ada#requesting) that

the employee needs a change for a reason related to a medical condition (here, the
underlying condition). Individuals may request accommodation in conversation or
in writing. While the employee (or third party) does not need to use the term
“reasonable accommodation” or reference the ADA, the employee may do so.

The employee or the employee’s representative should communicate that the
employee has a medical condition that necessitates a change to meet a medical
need. After receiving a request, the employer may ask questions or seek medical

documentation (https://www.eeoc.gov/wysk/what-you-should-know-about-
covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#D.6) to help decide if

the individual has a disability and if there is a reasonable accommodation, barring
undue hardship (https://www.eeoc.gov/wysk/what-you-should-know-about-

covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#D) , that can be

provided. For additional information on reasonable accommodation, see Section D.

G.4. The CDC identifies a number of medical conditions that might place
individuals at “higher risk for severe illness” (https://www.cdc.gov/coronavirus

/2019-ncov/need-extra-precautions/people-at-higher-risk.html) if they get
COVID-19. An employer knows that an employee has one of these conditions
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and is concerned that the employee’s health will be jeopardized upon returning
to the workplace, but the employee has not requested accommodation. How
does the ADA apply to this situation? (5/7/20; updated 12/20/21)

First, if the employee does not request a reasonable accommodation, the ADA does
not mandate that the employer take action.

If the employer is concerned about the employee’s health being jeopardized upon
returning to the workplace, the ADA does not allow the employer to exclude the
employee—or take any other adverse action—solely because the employee has a
disability that the CDC identifies as potentially placing the employee at “higher risk
for severe illness” if the employee gets COVID-19. Under the ADA, such action is not
allowed unless the employee’s disability poses a “direct threat” to the employee’s
health that cannot be eliminated or reduced by reasonable accommodation.

The ADA direct threat requirement is a high standard. As an affirmative defense,
direct threat requires an employer to show that the individual has a disability that
poses a “significant risk of substantial harm” to the employee’s own health under 29

C.F.R. section 1630.2(r) (regulation addressing direct threat to health or safety of
self or others). A direct threat assessment cannot be based solely on the condition
being on the CDC’s list; the determination must be an individualized assessment
based on a reasonable medical judgment about this employee’s disability—not the
disability in general—using the most current medical knowledge and/or on the best
available objective evidence. The ADA regulation requires an employer to consider
the duration of the risk, the nature and severity of the potential harm, the likelihood
that the potential harm will occur, and the imminence of the potential harm.
Analysis of these factors will likely include considerations based on the severity of
the pandemic in a particular area and the employee’s own health (for example, is
the employee’s disability well-controlled), and the employee’s particular job duties.
A determination of direct threat also would include the likelihood that an individual
will be exposed to the virus at the worksite. Measures that an employer may be
taking in general to protect all workers, such as mandatory social distancing, also
would be relevant.

Even if an employer determines that an employee’s disability poses a direct threat
to the employee’s own health, the employer still cannot exclude the employee from
the workplace—or take any other adverse action—unless there is no way to provide
a reasonable accommodation (absent undue hardship). The ADA regulations require
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an employer to consider whether there are reasonable accommodations that would
eliminate or reduce the risk so that it would be safe for the employee to return to
the workplace while still permitting performance of essential functions. This can
involve an interactive process with the employee. If there are not accommodations
that permit this, then an employer must consider accommodations such as
telework, leave, or reassignment (perhaps to a different job in a place where it may
be safer for the employee to work or that permits telework). An employer may only
bar an employee from the workplace if, after going through all these steps, the facts
support the conclusion that the employee poses a significant risk of substantial
harm to themself that cannot be reduced or eliminated by reasonable
accommodation. For general information on reasonable accommodation, see
Section D.

G.5. What are examples of accommodation that, absent undue hardship, may
eliminate (or reduce to an acceptable level) a direct threat to self? (5/5/20)

Accommodations (https://www.eeoc.gov/wysk/what-you-should-know-about-

covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#D.1) may include

additional or enhanced protective gowns, masks, gloves, or other gear beyond what
the employer may generally provide to employees returning to its workplace.
Accommodations also may include additional or enhanced protective measures, for
example, erecting a barrier that provides separation between an employee with a
disability and coworkers/the public or increasing the space between an employee
with a disability and others. Another possible reasonable accommodation may be
elimination or substitution of particular “marginal” functions (less critical or
incidental job duties as distinguished from the “essential” functions of a particular
position). In addition, accommodations may include temporary modification of
work schedules (if that decreases contact with coworkers and/or the public when on
duty or commuting) or moving the location of where one performs work (for
example, moving a person to the end of a production line rather than in the middle
of it if that provides more social distancing).

These are only a few ideas. Identifying an effective accommodation depends,
among other things, on an employee’s job duties and the design of the workspace.
An employer and employee should discuss possible ideas; the Job Accommodation
helping identify possible accommodations. As with all discussions of reasonable
accommodation during this pandemic, employers and employees are encouraged
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to be creative and flexible. For general information on reasonable accommodation,
see Section D.

G.6. As a best practice, and in advance of having some or all employees return
to the workplace, are there ways for an employer to invite employees to
request flexibility in work arrangements? (6/11/20)

Yes. The ADA and the Rehabilitation Act permit employers to make information
available in advance to all employees about who to contact—if they wish—to
request accommodation for a disability that they may need upon return to the
workplace, even if no date has been announced for their return. If requests are
received in advance, the employer may begin the interactive process

(https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-

rehabilitation-act-and-other-eeo-laws#D.8) . An employer may choose to include

in such a notice all the CDC-listed medical conditions that may place people at
higher risk of serious illness if they contract COVID-19, provide instructions about
who to contact, and explain that the employer is willing to consider on a case-by-
case basis any requests from employees who have these or other medical
conditions.

An employer also may send a general notice to all employees who are designated
for returning to the workplace, noting that the employer is willing to consider
requests for accommodation or flexibilities on an individualized basis. The
employer should specify if the contacts differ depending on the reason for the
request - for example, if the office or person to contact is different for employees
with disabilities or pregnant workers than for employees whose request is based on
age or child-care responsibilities.

Either approach is consistent with the ADEA, the ADA, and the May 29, 2020 CDC
guidance (https://www.cdc.gov/coronavirus/2019-ncov/community/high-risk-
workers.html?deliveryName=USCDC_2067-DM29601) that emphasizes the
importance of employers providing accommodations or flexibilities to employees

who, due to age or certain medical conditions, are at higher risk for severe illness.

Regardless of the approach, however, employers should ensure that whoever
receives inquiries knows how to handle them consistent with the different federal
employment nondiscrimination laws that may apply, for instance, with respect to
accommodations due to a medical condition, a religious belief, or pregnancy. For
additional information on reasonable accommodation under the

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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ADA/Rehabilitation Act, see Section D.

G.7. What should an employer do if an employee entering the worksite requests
an alternative method of screening due to a medical condition? (6/11/20)

This is a request for reasonable accommodation, and an employer should proceed
as it would for any other request for accommodation under the ADA or the
Rehabilitation Act. If the requested change is easy to provide and inexpensive, the
employer might voluntarily choose to make it available to anyone who asks,
without going through an interactive process. Alternatively, if a disability is not
obvious or already known, an employer may ask the employee for information to
establish that the condition is a disability (https://www.eeoc.gov/wysk/what-

you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-

laws#D.5) and what specific limitations require an accommodation. If necessary, an
employer also may request medical documentation to support the employee’s
request, and then determine if that accommodation or an alternative effective
accommodation can be provided, absent undue hardship.

Similarly, if an employee requested an alternative method of screening as a
religious accommodation, the employer should determine if accommodation is
available under Title VII (https://www.eeoc.gov/laws/guidance/questions-and-

answers-religious-discrimination-workplace)..

H. Age

H.1. The CDC has explained (https://www.cdc.gov/coronavirus/2019-

ncov/need-extra-precautions/people-at-higher-risk.html) that individuals age

65 and over are at higher risk for a severe case of COVID-19 if they contract the
virus and therefore has encouraged employers to offer maximum flexibilities to
this group. Do employees age 65 and over have protections under the federal
employment discrimination laws? (6/11/20; updated 12/20/21)

The Age Discrimination in Employment Act (ADEA) prohibits employment
discrimination against individuals age 40 and older. The ADEA would prohibit a
covered employer from involuntarily excluding an individual from the workplace
based on being 65 or older, even if the employer acted for benevolent reasons such
as protecting the employee due to higher risk of severe illness from COVID-19. For
more information on postponing a start date or withdrawing a job offer due to older

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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age, see C.5.

H.2. If an employer is choosing to offer flexibilities to other workers, may older
comparable workers be treated less favorably based on age? (9/8/20; adapted
from 3/27/20 Webinar Question 12)

No. If an employer is allowing other comparable workers to telework, it should
make sure it is not treating older workers less favorably based on their age.

I. Caregivers/Family Responsibilities

For additional information about pandemic-related caregiver discrimination under
the laws enforced by the EEOC, see the EEQOC’s technical assistance document, The
COVID-19 Pandemic and Caregiver Discrimination Under Federal Employment

Discrimination Laws. (https://www.eeoc.gov/laws/guidance/covid-19-

pandemic-and-caregiver-discrimination-under-federal-employment)

I.1. If an employer provides telework, modified schedules, or other benefits to
employees with school-age children due to school closures or distance learning
during the pandemic, are there sex discrimination considerations? (3/14/22)

Employers may provide any flexibilities as long as they are not treating employees
differently based on sex or other EEO-protected characteristics. For example, under
Title VII, female employees cannot be given more favorable treatment than male
employees because of a gender-based assumption about who may have caregiving

unlawful-disparate-treatment-workers-caregiving-responsibilities) for children.

1.2. How might unlawful caregiver discrimination related to the COVID-19
pandemic arise under the laws enforced by the EEOC? (3/14/22)

Caregiver discrimination violates the laws enforced by the EEOC if it is based on an
applicant’s or employee’s sex (including pregnancy, sexual orientation, or gender
identity), race, national origin, disability, age (40 or older), or another characteristic

covered by federal employment discrimination laws (https://www.eeoc.gov

[/discrimination-type) . Caregiver discrimination also is unlawful if it is based on the
caregiver’s association with an individual with a disability, or on the race, ethnicity,
or other protected characteristic of the individual receiving care.
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Caregiver discrimination related to the pandemic may arise in a variety of ways. For
instance, under Title VII, employers may not discriminate against employees with
pandemic-related caregiving responsibilities based on their sex, including gender
stereotypes associated with caregiving responsibilities or roles. For example,
employers may not decline to assign female employees with caregiving
responsibilities demanding or high-profile projects that increase employees’
advancement potential but require significant overtime or travel. Likewise,
employers may not reassign such projects to other employees based on
assumptions that female caregivers cannot, should not, or would not want to work
extra hours or be away from their families if a family member is infected with or
exposed to COVID-19. Employers also may not deny male employees permission to
telework or to adjust their schedules to enable them to perform pandemic-related
caregiving obligations, such as caring for young children or parents, while granting
such requests when made by similarly situated female employees.

Title VIl also prohibits employers from discriminating against employees with
pandemic-related caregiving duties based on their race or national origin. For
example, employers may not require more burdensome processes for employees of
a certain race or national origin who are requesting schedule changes or leave
related to COVID-19 caregiving. Employers also may not deny such requests more
frequently, or penalize employees for requesting or receiving schedule changes or
leave for caregiving purposes, based on employees’ race or national origin.
Discrimination based on citizenship or immigration status against workers with
caregiving responsibilities also can be unlawful under a law enforced by the

Department of Justice (https://www.justice.gov/crt/immigrant-and-employee-
rights-section) .

Under the ADA, employers may not discriminate against workers based on
stereotypes or assumptions about workers’ caregiving responsibilities for an
individual with a disability, such as a child, spouse, or parent with a disability. For
example, if an applicant is the primary caregiver of an individual with a disability
who is at higher risk of complications from COVID-19, an employer may not refuse to
hire the applicant out of fear that the care recipient will increase the employer’s
healthcare costs. If the applicant is hired, the employer may not refuse to allow the
care recipient to be added as a dependent on the employer’s health insurance
because of that individual’s disability. An employer also may not refuse to promote
employees with caregiving responsibilities for an individual with a disability based
on the assumption that they will take a significant amount of leave for caregiving

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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purposes.

1.3. Are these legal protections available only to workers caring for children, or
are they also available to workers with other caregiving obligations? (3/14/22)

This response includes hyperlinks to non-governmental sources. The EEOC includes
these resources solely for informational purposes. The EEOC does not endorse these
resources or the entities responsible for them, and it does not vouch for the accuracy
of the information provided by referencing the non-governmental sources in this
response.

Employers may not discriminate against applicants or employees with caregiving
responsibilities based on characteristics protected by the laws enforced by the
EEOC, including caregivers’ sex (including pregnancy, sexual orientation, or gender
identity), race, color, religion, national origin, age (40 or older), disability,
association with an individual with a disability, or genetic information (including
family medical history). These protections are available to workers with any type of
caregiving responsibilities, including care for children, spouses, partners, relatives,
individuals with disabilities, or others.

State or local laws may provide additional protections for workers with caregiving
responsibilities. Employees with caregiving responsibilities also may have rights
under other laws, including the Family and Medical Leave Act

(https://www.dol.gov/agencies/whd/fmla) or similar state

(https://www.ncsl.org/research/labor-and-employment/state-family-and-

medical-leave-laws.aspx) or local laws.

1.4. Should employers and employees be aware of any other pandemic-related
caregiver discrimination issues? (3/14/22)

Yes. In this What You Should Know document, the EEOC addresses several different
types of potential pandemic-related caregiver discrimination. For example:

e A.10 addresses employer inquiries about family members with COVID-19 or
related symptoms.

¢ C.5 addresses employer-imposed start date postponements or offer
withdrawals for pregnant applicants.

¢ D.13 addresses whether employees are entitled to accommodations to avoid
exposing family members at high risk of complications from COVID-19.
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¢ J.1and J.2 address excluding employees from the workplace based on
pregnancy and accommodating pregnancy.

K.2 addresses pregnancy accommodation requests related to vaccination.

¢ K.3 addresses employer encouragement of vaccination of family members.

K.13 addresses decisions not to be vaccinated due to pregnancy.

K.18 addresses GINA and incentives for non-employer-provided family member
vaccinations or employer requests for documentation of family member
vaccinations.

K.20 addresses GINA and incentives for employer-provided family member
vaccinations.

e K.21 addresses GINA and family member vaccinations without incentives.

For general information about caregiver discrimination and federal employment
discrimination laws, see the EEOC’s policy guidance (https://www.eeoc.gov

[laws/guidance/enforcement-guidance-unlawful-disparate-treatment-workers-

caregiving-responsibilities) , associated fact sheet (https://www.eeoc.gov

/questions-and-answers-about-eeocs-enforcement-guidance-unlawful-
disparate-treatment-workers) , and best practices (https://www.eeoc.gov

[laws/guidance/employer-best-practices-workers-caregiving-responsibilities)

document.

J. Pregnancy

J.1. Due to the pandemic, may an employer exclude an employee from the
workplace involuntarily due to pregnancy (https://www.cdc.gov/coronavirus

No. Sex discrimination under Title VII of the Civil Rights Act includes discrimination
based on pregnancy. Even if motivated by benevolent concern, an employer is not
permitted to single out workers on the basis of pregnancy for adverse employment
actions, including involuntary leave, layoff, or furlough. For more information on
postponing a start date or withdrawing a job offer due to pregnancy, see C.5.

J.2. Is there a right to accommodation based on pregnancy during the
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