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U.S. Equal Employment Opportunity Commission

What You Should Know About
COVID-19 and the ADA, the
Rehabilitation Act, and Other
EEO Laws

INTRODUCTION

Technical Assistance Questions and Answers - Updated on March 14, 2022.

e All EEOC materials related to COVID-19 are collected at
www.eeoc.gov/coronavirus (https://www.eeoc.gov/coronavirus) .

e The EEOC enforces workplace anti-discrimination laws, including the
Americans with Disabilities Act (ADA) and the Rehabilitation Act (which include
the requirement for reasonable accommodation and non-discrimination based
on disability, and rules about employer medical examinations and inquiries),
Title VIl of the Civil Rights Act (which prohibits discrimination based on race,
color, national origin, religion, and sex, including pregnancy), the Age
Discrimination in Employment Act (which prohibits discrimination based on
age, 40 or older), and the Genetic Information Nondiscrimination Act. Note:
Other federal laws, as well as state or local laws, may provide employees with
additional protections.

e Title | of the ADA applies to private employers with 15 or more employees. It
also applies to state and local government employers, employment agencies,
and labor unions. All nondiscrimination standards under Title | of the ADA also
apply to federal agencies under Section 501 of the Rehabilitation Act. Basic
background information about the ADA and the Rehabilitation Act is available
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on EEOC's disability page (https://www.eeoc.gov/disability-discrimination)

The EEO laws, including the ADA and Rehabilitation Act, continue to apply
during the time of the COVID-19 pandemic, but they do not interfere with or
prevent employers from following the guidelines and suggestions made by
the CDC or state/local public health authorities (https://www.cdc.gov

[coronavirus/2019-ncov/php/index.html) about steps employers should take

regarding COVID-19. Employers should remember that guidance from public
health authorities is likely to change as the COVID-19 pandemic evolves.
Therefore, employers should continue to follow the most current
information on maintaining workplace safety. This includes evolving
guidance found in the CDC publication, “Interim Public Health

Recommendations for Fully Vaccinated People (https://www.cdc.gov

[coronavirus/2019-ncov/vaccines/fully-vaccinated-guidance.html)_." Many

common workplace inquiries about the COVID-19 pandemic are addressed in
the CDC publication “General Business Frequently Asked Questions

business-fag.html) ”

The EEOC has provided guidance (a publication entitled Pandemic
Preparedness in the Workplace and the Americans With Disabilities Act

(https://www.eeoc.gov/laws/guidance/pandemic-preparedness-

workplace-and-americans-disabilities-act) [PDF version
(https://www.eeoc.gov/sites/default/files/2020-04/pandemic_flu.pdf) ])
("Pandemic Preparedness"), consistent with these workplace protections and

rules, that can help employers implement strategies to navigate the impact of
COVID-19 in the workplace. This pandemic publication, which was written
during the prior HIN1 outbreak, is still relevant today and identifies established
ADA and Rehabilitation Act principles to answer questions frequently asked
about the workplace during a pandemic. It has been updated as of March 19,
2020 to address examples and information regarding COVID-19; the new 2020
information appears in bold and is marked with an asterisk.

On March 27,2020 the EEOC provided a webinar ("3/27/20 Webinar") which was
recorded and transcribed and is available at www.eeoc.gov/coronavirus
(https://www.eeoc.gov/coronavirus) . The World Health Organization (WHO)

has declared COVID-19 to be an international pandemic. The EEOC pandemic
publication includes a separate section (https://www.eeoc.gov

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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[laws/guidance/pandemic-preparedness-workplace-and-americans-

disabilities-act#secB) that answers common employer questions about what

to do after a pandemic has been declared. Applying these principles to the
COVID-19 pandemic, the following may be useful:

A. Disability-Related Inquiries and
Medical Exams

The ADA has restrictions on when and how much medical information an employer
may obtain from any applicant or employee. Prior to making a conditional job offer to
an applicant, disability-related inquiries and medical exams are generally prohibited.
They are permitted between the time of the offer and when the applicant begins
work, provided they are required for everyone in the same job category. For more
information on the timing of disability-related inquiries and medical examinations for
applicants, see Section C. Once an employee begins work, any disability-related
inquiries or medical exams must be job related and consistent with business
necessity. For information on disability-related questions and COVID-19 vaccinations,
see K.7.- K.9.

A.1. How much information may an employer request from an employee who
calls in sick, in order to protect the rest of its workforce during the COVID-19
pandemic? (3/17/20)

During a pandemic, ADA-covered employers may ask such employees if they are
experiencing symptoms of the pandemic virus. For COVID-19, these include
symptoms such as fever, chills, cough, shortness of breath, or sore throat.
Employers must maintain all information about employee illness as a confidential
medical record in compliance with the ADA.

A.2. When screening employees entering the workplace during this time, may
an employer only ask employees about the COVID-19 symptoms EEOC has
identified as examples (https://www.eeoc.gov/transcript-march-27-2020-

outreach-webinar#ql)_, or may it ask about any symptoms identified by public
health authorities as associated with COVID-19? (4/9/20)

As public health authorities and doctors learn more about COVID-19, they may
expand the list of associated symptoms. Employers should rely on the CDC, other

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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public health authorities, and reputable medical sources for guidance on emerging
symptoms associated with the disease. These sources may guide employers when
choosing questions to ask employees to determine whether they would pose a
direct threat to health in the workplace. For example, additional symptoms beyond
fever or cough may include new loss of smell or taste as well as gastrointestinal
problems, such as nausea, diarrhea, and vomiting.

A.3. When may an ADA-covered employer take the body temperature of
employees during the COVID-19 pandemic? (3/17/20)

Generally, measuring an employee's body temperature is a medical examination.
Because the CDC and state/local health authorities have acknowledged community
spread of COVID-19 and issued attendant precautions, employers may measure
employees' body temperature. However, employers should be aware that some
people with COVID-19 do not have a fever.

A.4. Does the ADA allow employers to require employees to stay home if they
have symptoms of the COVID-19? (3/17/20)

Yes. The CDC states that employees who become ill with symptoms of COVID-19
should leave the workplace. The ADA does not interfere with employers following
this advice.

A.5. When employees return to work, does the ADA allow employers to require
a doctor's note certifying fitness for duty? (3/17/20)

Yes. Such inquiries are permitted under the ADA either because they would not be
disability-related or, if the pandemic were truly severe, they would be justified
under the ADA standards for disability-related inquiries of employees. As a practical
matter, however, doctors and other health care professionals may be too busy
during and immediately after a pandemic outbreak to provide fitness-for-duty
documentation. Therefore, new approaches may be necessary, such as reliance on
local clinics to provide a form, a stamp, or an e-mail to certify that an individual
does not have the pandemic virus.

A.6. May an employer administer a COVID-19 test (a test to detect the presence
of the COVID-19 virus) when evaluating an employee’s initial or continued
presence in the workplace? (4/23/20; updated 9/8/20 to address stakeholder
questions about updates to CDC guidance)

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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The ADA requires that any mandatory medical test of employees be “job related and
consistent with business necessity.” Applying this standard to the current
circumstances of the COVID-19 pandemic, employers may take screening steps to
determine if employees entering the workplace have COVID-19

(https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-

rehabilitation-act-and-other-eeo-laws#A.2) because an individual with the virus

will pose a direct threat (https://www.eeoc.gov/transcript-march-27-2020-

outreach-webinar#q1l) to the health of others. Therefore an employer may choose

to administer COVID-19 testing to employees before initially permitting them to
enter the workplace and/or periodically to determine if their presence in the
workplace poses a direct threat to others. The ADA does not interfere with
employers following recommendations by the CDC (https://www.cdc.gov

[coronavirus/2019-ncov/community/organizations/testing-non-healthcare-

workplaces.html) or other public health authorities regarding whether, when, and

for whom testing or other screening is appropriate. Testing administered by
employers consistent with current CDC guidance will meet the ADA’s “business
necessity” standard.

Consistent with the ADA standard, employers should ensure that the tests are
considered accurate and reliable. For example, employers may review information

[fags-diagnostic-testing-sars-cov-2) from the U.S. Food and Drug Administration

about what may or may not be considered safe and accurate testing, as well as
guidance from CDC or other public health authorities. Because the CDC and FDA
may revise their recommendations based on new information, it may be helpful to
check these agency websites for updates. Employers may wish to consider the
incidence of false-positives or false-negatives associated with a particular test. Note
that a positive test result reveals that an individual most likely has a current
infection and may be able to transmit the virus to others. A negative test result
means that the individual did not have detectable COVID-19 at the time of testing.

A negative test does not mean the employee will not acquire the virus later. Based
on guidance from medical and public health authorities, employers should still
require-to the greatest extent possible-that employees observe infection control
practices (such as social distancing, regular handwashing, and other measures) in
the workplace to prevent transmission of COVID-19.

Note: Question A.6 and A.8 address screening of employees generally. See Question
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A.9 regarding decisions to screen individual employees.

A.7.CDC said in its Interim Guidelines (https://www.cdc.gov/coronavirus/2019-
ncov/lab/resources/antibody-tests-guidelines.html) that antibody test results

“should not be used to make decisions about returning persons to the
workplace.” In light of this CDC guidance, under the ADA may an employer
require antibody testing before permitting employees to re-enter the
workplace? (6/17/20)

No. An antibody test constitutes a medical examination under the ADA. In light of
CDC’s Interim Guidelines (https://www.cdc.gov/coronavirus/2019-ncov/lab

[resources/antibody-tests-guidelines.html) that antibody test results “should not

be used to make decisions about returning persons to the workplace,” an antibody
test at this time does not meet the ADA’s “job related and consistent with business
necessity” standard for medical examinations or inquiries for current employees.
Therefore, requiring antibody testing before allowing employees to re-enter the
workplace is not allowed under the ADA. Please note that an antibody test is
different from a test to determine if someone has an active case of COVID-19 (i.e., a
viral test). The EEOC has already stated that COVID-19 viral tests are permissible
under the ADA (https://www.eeoc.gov/wysk/what-you-should-know-about-

covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#A.6) .

The EEOC will continue to closely monitor CDC’s recommendations, and could
update this discussion in response to changes in CDC’s recommendations.

A.8. May employers ask all employees physically entering the workplace if they
have been diagnosed with or tested for COVID-19? (9/8/20; adapted from 3/27/20
Webinar Question 1)

Yes. Employers may ask all employees who will be physically entering the
workplace if they have COVID-19 or symptoms associated with COVID-19, and ask if
they have been tested for COVID-19. Symptoms associated with COVID-19 include,
for example, fever, chills, cough, and shortness of breath. The CDC has identified a
current list of symptoms (https://www.cdc.gov/coronavirus/2019-
ncov/symptoms-testing/symptoms.html) .

An employer may exclude those with COVID-19, or symptoms associated with
COVID-19, from the workplace because, as EEOC has stated, their presence would
pose a direct threat to the health or safety of others. However, for those employees
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who are teleworking and are not physically interacting with coworkers or others (for
example, customers), the employer would generally not be permitted to ask these
questions.

A.9. May a manager ask only one employee—as opposed to asking all
employees—questions designed to determine if the employee has COVID-19, or
require that this employee alone have a temperature reading or undergo other
screening or testing? (9/8/20; adapted from 3/27/20 Webinar Question 3)

If an employer wishes to ask only a particular employee to answer such questions,
or to have a temperature reading or undergo other screening or testing, the ADA
requires the employer to have a reasonable belief based on objective evidence that
this person might have the disease. So, it is important for the employer to consider
why it wishes to take these actions regarding this particular employee, such as a
display of COVID-19 symptomes. In addition, the ADA does not interfere with
employers following recommendations by the CDC (https://www.cdc.gov

[coronavirus/2019-ncov/community/organizations/testing-non-healthcare-

workplaces.html) or other public health authorities regarding whether, when, and

for whom testing or other screening is appropriate.

A.10. May an employer ask an employee who is physically coming into the
workplace whether they have family members who have COVID-19 or
symptoms associated with COVID-19? (9/8/20; adapted from 3/27/20 Webinar
Question 4)

No. The Genetic Information Nondiscrimination Act (GINA) prohibits employers
from asking employees medical questions about family members. GINA, however,
does not prohibit an employer from asking employees whether they have had
contact with anyone diagnosed with COVID-19 or who may have symptoms
associated with the disease. Moreover, from a public health perspective, only asking
about an employee’s contact with family members would unnecessarily limit the
information obtained about an employee’s potential exposure to COVID-19.

A.11. What may an employer do under the ADA if an employee refuses to permit
the employer to take the employee’s temperature or refuses to answer
questions about whether the employee has COVID-19, has symptoms
associated with COVID-19, or has been tested for COVID-19? (9/8/20; adapted
from 3/27/20 Webinar Question 2)

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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Under the circumstances existing currently, the ADA allows an employer to bar an
employee from physical presence in the workplace if the employee refuses to have
a temperature reading taken or refuses to answer questions about whether the
employee has COVID-19, has symptoms associated with COVID-19, or has been
tested for COVID-19. To gain the cooperation of employees, however, employers
may wish to ask the reasons for the employee’s refusal. The employer may be able
to provide information or reassurance that they are taking these steps to ensure the
safety of everyone in the workplace, and that these steps are consistent with health
screening recommendations from CDC. Sometimes, employees are reluctant to
provide medical information because they fear an employer may widely spread
such personal medical information throughout the workplace. The ADA prohibits
such broad disclosures. Alternatively, if an employee requests reasonable
accommodation with respect to screening, the usual accommodation process
should be followed; this is discussed in Question G.7.

A.12. During the COVID-19 pandemic, may an employer request information
from employees who work on-site, whether regularly or occasionally, who
report feeling ill or who call in sick? (9/8/20; adapted from Pandemic Preparedness
Question 6)

Due to the COVID-19 pandemic, at this time employers may ask employees who
work on-site, whether regularly or occasionally, and report feeling ill or who call in
sick, questions about their symptoms as part of workplace screening for COVID-19.

A.13. May an employer ask an employee why the employee has been absent
from work? (9/8/20; adapted from Pandemic Preparedness Question 15)

Yes. Asking why an individual did not report to work is not a disability-related
inquiry. An employer is always entitled to know why an employee has not reported
for work.

A.14. When an employee returns from travel during a pandemic, must an
employer wait until the employee develops COVID-19 symptoms to ask
questions about where the person has traveled? (9/8/20; adapted from Pandemic
Preparedness Question 8)

No. Questions about where a person traveled would not be disability-related
inquiries. If the CDC or state or local public health officials recommend that people
who visit specified locations remain at home for a certain period of time, an

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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employer may ask whether employees are returning from these locations, even if
the travel was personal.

B. Confidentiality of Medical
Information

With limited exceptions, the ADA requires employers to keep confidential any medical
information they learn about any applicant or employee. Medical information
includes not only a diagnosis or treatments, but also the fact that an individual has
requested or is receiving a reasonable accommodation.

B.1. May an employer store in existing medical files information it obtains
related to COVID-19, including the results of taking an employee's temperature
or the employee's self-identification as having this disease, or must the
employer create a new medical file system solely for this information? (4/9/20)

The ADA requires that all medical information about a particular employee be
stored separately from the employee's personnel file, thus limiting access to this
confidential information (https://www.eeoc.gov/transcript-march-27-2020-

outreach-webinar#q9) . An employer may store all medical information related to

COVID-19 in existing medical files. This includes an employee's statement that the
employee has the disease or suspects so, or the employer's notes or other
documentation from questioning an employee about symptoms. For information
on confidentiality and COVID-19 vaccinations, see K.4.

B.2. If an employer requires all employees to have a daily temperature check
before entering the workplace, may the employer maintain a log of the results?

(4/9/20)
Yes. The employer needs to maintain the confidentiality of this information.

B.3. May an employer disclose the name of an employee to a public health
agency when it learns that the employee has COVID-19? (4/9/20)

Yes (https://www.cdc.gov/coronavirus/2019-ncov/community/contact-tracing-

nonhealthcare-workplaces.html) .

B.4. May a temporary staffing agency or a contractor that places an employee in

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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an employer's workplace notify the employer if it learns the employee has
COVID-19? (4/9/20)

Yes. The staffing agency or contractor may notify the employer and disclose the
name of the employee, because the employer may need to determine if this
employee had contact with anyone in the workplace.

B.5. Suppose a manager learns that an employee has COVID-19, or has
symptoms associated with the disease. The manager knows it must be reported
but is worried about violating ADA confidentiality. What should the manager
do? (9/8/20; adapted from 3/27/20 Webinar Question 5)

The ADA requires that an employer keep all medical information about employees
confidential, even if that information is not about a disability. Clearly, the
information that an employee has symptoms of, or a diagnosis of, COVID-19, is
medical information. But the fact that this is medical information does not prevent
the manager from reporting to appropriate employer officials so that they can take
actions consistent with guidance from the CDC and other public health authorities.

The question is really what information to report: is it the fact that an employee
—unnamed—has symptoms of COVID-19 or a diagnosis, or is it the identity of that
employee? Who in the organization needs to know the identity of the employee will
depend on each workplace and why a specific official needs this information.
Employers should make every effort to limit the number of people who get to know
the name of the employee.

The ADA does not interfere with a designated representative of the employer
interviewing the employee to get a list of people with whom the employee possibly
had contact through the workplace, so that the employer can then take action to
notify those who may have come into contact with the employee, without revealing
the employee’s identity. For example, using a generic descriptor, such as telling
employees that “someone at this location” or “someone on the fourth floor” has
COVID-19, provides notice and does not violate the ADA’s prohibition of disclosure of
confidential medical information. For small employers, coworkers might be able to
figure out who the employee is, but employers in that situation are still prohibited
from confirming or revealing the employee’s identity. Also, all employer officials
who are designated as needing to know the identity of an employee should be
specifically instructed that they must maintain the confidentiality of this
information. Employers may want to plan in advance what supervisors and
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managers should do if this situation arises and determine who will be responsible
for receiving information and taking next steps.

B.6. An employee who must report to the workplace knows that a coworker
who reports to the same workplace has symptoms associated with COVID-19.
Does ADA confidentiality prevent the first employee from disclosing the
coworker's symptoms to a supervisor? (9/8/20; adapted from 3/27/20 Webinar
Question 6)

No. ADA confidentiality does not prevent this employee from communicating to the
employee’s supervisor about a coworker’s symptoms. In other words, it is not an
ADA confidentiality violation for this employee to inform the supervisor about a
coworker’s symptoms. After learning about this situation, the supervisor should
contact appropriate management officials to report this information and discuss
next steps.

B.7. An employer knows that an employee is teleworking because the person
has COVID-19 or symptoms associated with the disease, and is in self-
quarantine. May the employer tell staff that this particular employee is
teleworking without saying why? (9/8/20; adapted from 3/27/20 Webinar Question
7)

Yes. If staff need to know how to contact the employee, and that the employee is
working even if not present in the workplace, then disclosure that the employee is
teleworking without saying why is permissible. Also, if the employee was on leave
rather than teleworking because the employee has COVID-19 or symptoms
associated with the disease, or any other medical condition, then an employer
cannot disclose the reason for the leave, just the fact that the fact that the individual
ison leave.

B.8. Many employees, including managers and supervisors, are now
teleworking as a result of COVID-19. How are they supposed to keep medical
information of employees confidential while working remotely? (9/8/20;
adapted from 3/27/20 Webinar Question 9)

The ADA requirement that medical information be kept confidential includes a
requirement that it be stored separately from regular personnel files. If a manager
or supervisor receives medical information involving COVID-19, or any other
medical information, while teleworking, and is able to follow an employer’s existing

11 of 71 5/12/2022, 12:33 PM



What You Should Know About COVID-19 and the ADA, the Rehabilitat...

12 of 71

confidentiality protocols while working remotely, the supervisor has to do so. But to
the extent that is not feasible, the supervisor still must safeguard this information to
the greatest extent possible until the supervisor can properly store it. This means
that paper notepads, laptops, or other devices should not be left where others can
access the protected information.

Similarly, documentation must not be stored electronically where others would
have access. A manager may even wish to use initials or another code to further
ensure confidentiality of the name of an employee.

C. Hiring and Onboarding

Under the ADA, prior to making a conditional job offer to an applicant, disability-
related inquiries and medical exams are generally prohibited. They are permitted
between the time of the offer and when the applicant begins work, provided they are
required for everyone in the same job category.

C.1. If an employer is hiring, may it screen applicants for symptoms of
COVID-19? (3/18/20; updated 12/20/21)

Yes. An employer may screen job applicants for symptoms of COVID-19 after making
a conditional job offer, as long as it does so for all entering employees in the same
type of job. This ADA rule applies whether or not the applicant has a disability. For
information on the ADA rules governing such inquiries and examination, see
Section A

C.2. May an employer take an applicant's temperature as part of a post-offer,
pre-employment medical exam? (3/18/20)

Yes. Any medical exams are permitted after an employer has made a conditional
offer of employment. However, employers should be aware that some people with
COVID-19 do not have a fever.

C.3. May an employer delay the start date of an applicant who has COVID-19 or
symptoms associated with it? (3/18/20)

Yes. According to CDC guidance, an individual who has COVID-19 or symptoms
associated with it should not be in the workplace.

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and...
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