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STATEMENT OF THE CASE 

1. Nature of the action and relief sought 

Respondent Oregon Health Authority (“OHA”) has adopted twin emergency 

public health orders requiring, with certain exceptions, some population sectors to 

be vaccinated against COVID-19. The vaccination orders for healthcare providers 

(codified at OAR 333-019-1010) and for educators (codified at OAR 333-019-1030) 

are collectively referred to herein as the “Rules.” This is an action under ORS 

183.400 for judicial review of the Rules. This Court is asked to invalidate the Rules, 

declaring them unlawful and without force. 

2. Nature of the judgment 

 This case presents a challenge to the validity of administrative rules, rather 

than an appeal of a judgment. 

3. Basis of appellate jurisdiction 

 This Court has jurisdiction under ORS 183.400(1) and Petitioners are persons 

with standing. See ORS 183.310(8); Kellas v. Dep’t of Corrections, 341 Or 471, 145 

P3d 139 (2006). 

4. Effective date for appellate purposes 

 Neither ORS 183.400(1) nor the Oregon Rules of Appellate Procedure specify 

any time limitation to challenge the validity of an administrative rule. As amended, 
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the Rules were adopted August 25, 2021, and September 1, 2021, respectively. This 

petition for judicial review was timely filed on September 27, 2021. 

5. Questions presented 

(1)  Whether the Rules are authorized by ORS 413.042, ORS 431A.010, 

ORS 431.110, and ORS 433.004. 

(2) Whether the Rules are ultra vires under ORS 431.180. 

(3) Whether the Rules are ultra vires under ORS 433.416. 

(4) Whether the Rules are preempted by 21 USC § 360bbb-3. 

(5) Whether the Rules violate the doctrine of separation of powers under 

the Oregon Constitution. 

(6) Whether the Rules violate procedural due process rights under the 

United States Constitution. 

(7) Whether the Rules violate the Contract Clause of the Oregon 

Constitution. 

6. Summary of the arguments 

 The Rules are invalid under ORS 183.400(4) because they are not authorized 

by the agency’s enabling statutes, but rather conflict with other applicable statutes 

regarding the same subject matter: ORS 431A.015, ORS 433.416, and ORS 433.267. 

Moreover, the Rules are in derogation of ORS 431.180(1) and thus exceed OHA’s 

statutory authority. 
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 In addition, the Rules violate the Supremacy Clause and Due Process Clause 

of the United States Constitution, as well as the Contract Clause and the separation 

of powers in Article III, section 1, of the Oregon Constitution.  

7. Summary of the facts 

 Petitioners are domestic nonprofit corporations and various individuals, in 

their individual capacity or associated, who have been harmed by the Rules and are 

left without any other due process. 

Petitioner Free Oregon, Inc. has more than 3,500 members who have been 

threatened with termination from employment because of the Rules and who have 

been deprived of their rights, under state and federal law, to freely choose their 

preferred medical treatments. See ER-1 to ER-3. Petitioner Mandate Free Oregon, 

Inc., has over 2,500 members similarly situated. See ER-18 to ER-22. 

Other petitioners include one individual who suffered personal injury from a 

vaccine and, but for the Rules, would not have freely chosen to be vaccinated (see 

ER-22), as well as individuals with a constitutionally protected property interest in 

their public employment contracts (see, e.g., ER-4 to ER-13). 

FIRST ASSIGNMENT OF ERROR 

A. Preservation of Error 

This is a petition for judicial review under ORS 183.400 so preservation of 

error is not applicable here. 



4 

 

B. Standard of Review 

 This Court must declare the Rules invalid under ORS 183.400(4) only if they 

violate constitutional provisions, exceed OHA’s statutory authority, or were adopted 

without compliance with applicable rulemaking procedures. 

C. Arguments 

 (1) The Rules exceed OHA’s statutory authority. 

The Rules purport to be authorized by ORS 413.042, ORS 431A.010, ORS 

431.110, and ORS 433.004. A careful review of those statutes shows they provide 

no such authorization. 

ORS 413.042 provides general rulemaking authority but no authority to 

mandate vaccination or any other public health measure.  

Next, ORS 431A.010(1) provides, in pertinent part, that OHA “shall have 

the power to enforce public health laws.” Then follows a nonexclusive list of the 

agency’s “enforcement powers.” Notably, this section does not include any power 

to mandate vaccines or any other prophylaxis as a means of enforcing public health 

laws. Because this section only confers a general power to enforce (i.e., existing 

public health laws), logically, one must look elsewhere to determine the source and 

scope of OHA’s rulemaking authority, as delegated by the legislature. 

ORS 433.004 comes closer but is also inapposite. It provides that OHA 

“shall by rule” specify “reportable diseases” and establish who must report, and 
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how, as well as to “[p]rescribe measures and methods for investigating the source 

and controlling reportable diseases.” ORS 433.004(1). A “reportable disease” is 

defined as a “disease or condition, the reporting of which enables a public health 

authority to take action to protect or to benefit the public health.” ORS 

431A.005(10); ORS 433.001(12). Thus, ORS 433.004 authorizes OHA to adopt 

rules that create a duty to report specified diseases that, upon reporting, triggers an 

investigation and prescribed public health measures. This is not, however, the type 

of rule at issue here. The Rules are not reporting rules, even if COVID-19 is a 

reportable disease (cf. OAR 333-018-0015), because there is no reporting 

requirement specified in the Rules and thus no follow-up investigation, source 

control, or other targeted public health measure. Accordingly, ORS 433.004 cannot 

be invoked to support the Rules. 

Last but not least, ORS 431.110 specifies the general powers and duties of 

OHA. Since the foregoing sections do not provide the requisite authority, these 

emergency Rules must rise or fall on ORS 431.110. This section, however, is a 

rather modest grant of authority and it contains no express provision regarding 

vaccination. In the absence of clear legislative language, courts have declined to 

find authority to exercise powers not expressly granted. See, e.g., Gaynor v. Board 

of Parole & Post-Prison Supervision, 165 Or App 609, 613, 996 P2d 1020 (2000) 

(agency without power to act outside its authority).  
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The only provision that could possibly authorize the Rules states that OHA 

has “full power in the control of all communicable diseases.” ORS 431.110(7). But 

what does “full power” mean? Does it merely refer to the “enforcement powers” 

enumerated under ORS 431A.010, or does it confer additional (unwritten) powers? 

Clearly, it cannot mean that OHA may overpower the legislature by adopting rules 

that violate or supersede statute. In any case, if this subsection is to be invoked as 

delegating legislative power, then it contains no intelligible standard whatsoever 

and therefore violates the separation of powers in Article III, section 1, of the 

Oregon Constitution, as further explained in Part (3).  

At a constitutional minimum, ORS 431.110(7) must be read in reference to 

OHA’s enforcement powers, other relevant sections in ORS chapter 431, and 

elsewhere that set forth in express terms the manner in which Respondent may 

exercise its “control” power. By itself, however, ORS 431.110 does not authorize a 

public health order or administrative rule that requires individuals to be vaccinated, 

not even together with ORS 433.004 and ORS 431A.010. The statute is meant to 

emphasize the fullness of power vested in OHA regarding the means (control) and 

the subject (communicable diseases). For there are innumerable ways in which a 

communicable disease may be controlled, but not all such means are ipso facto 

lawful because of the power vested in OHA. As further explained in Part (1)(b), 

the word “control” discloses no standard, safeguard, or limitation under which 
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OHA may exercise its powers to the full. Cf. 71 Pa Const Stat § 532(a) (the 

Pennsylvania Department of Health “shall have the power, and its duty shall be” to 

“determine and employ the most efficient and practical means for the prevention 

and suppression of disease”), cited in Corman et al. v. Acting Sec’y of Pa. Dep’t of 

Health, No 83 MAP 2021, 2021 Pa LEXIS 4348 (Pa Dec 10, 2021) (invalidating 

agency order requiring masking in schools as without statutory authority), 

available at https://cases.justia.com/pennsylvania/supreme-court/2021-83-map-

2021-0.pdf.  

In sum, the statutes cited in the Rules as purporting to authorize these twin 

orders all fall short of the legislative authority needed to justify an administrative 

rule imposing mandatory vaccinations. 

(a) The Rules are ultra vires under ORS 431.180. 

 As a creature of statute, OHA has only those powers given it by the Oregon 

Legislative Assembly. SAIF Corp. v. Shipley (In re Shipley), 326 Or 557, 561, 955 

P2d 244 (1998) (“an agency has only those powers that the legislature grants and 

cannot exercise authority that it does not have”). OHA is vested with an important 

responsibility to promote the public health and control all communicable diseases. 

See ORS 431.110–431.120. Nevertheless, the legislature has expressly withdrawn 

certain subjects from the agency’s purview, namely, an individual’s private 

healthcare choices. ORS 431.180(1) provides, in pertinent part: 
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Nothing in ORS 431.001 to 431.550 and 431.990 or any other public 
health law of this state shall be construed as authorizing the Oregon 
Health Authority or its representatives, or any local public health 
authority or its representatives, to interfere in any manner with an 
individual’s right to select the physician, physician assistant, 
naturopathic physician or nurse practitioner of the individual’s choice 
or the individual’s choice of mode of treatment . . . . 

Under ORS 431.180, OHA is powerless to “interfere in any manner with” 

personal healthcare choices, and not only the selection of one’s provider but also, 

as applicable here, the “mode of treatment.” Simply put, OHA cannot play doctor 

by prescribing the drugs and treatments it prefers against the private choices of 

individuals. But that is exactly what Respondent has done by adopting the Rules. 

 As amended over the years, ORS 431.180 represents a careful democratic 

judgment about the diverse character of the people of this state and, therefore, the 

deference owed by government to each individual on matters relating to his or her 

personal healthcare decisions. As such, the statute finely balances the interests of 

public health and of the individual. So while OHA has plenary authority over 

public health matters and the power to enforce public health laws, ORS 431.180 

essentially stops all agency power at the point of interfering with individual 

healthcare choices. 

 In view of this express limitation, which has remained substantially 

unchanged since at least 1919 (notably, post Jacobson), the statutory text in 

context must be carefully analyzed. ORS 431.180(1) states that OHA may not 
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“interfere” with certain medical “choices,” and that this interference may not be 

accomplished “in any manner.” It would be difficult to write a limitation with 

wider scope than what the legislature has expressed in subsection (1). The word 

interfere is commonly defined as (i) “to enter into or take a part in the concerns of 

others”; or (ii) “to interpose in a way that hinders or impedes; come into collision 

or be in opposition.” Merriam-Webster, https://www.merriam-

webster.com/dictionary/interfere (last accessed Dec. 16, 2021).  

 According to this definition, the Rules are a hindrance and impediment to 

the freedom of choice provided under ORS 431.180(1), because some individuals 

who chose to be vaccinated would not have done so were it not for the mandate, 

such as Petitioner Molly Valdez who had a vaccine-related injury (see ER-22), 

while other Petitioners who have no intention of being vaccinated are forcefully 

opposed by an agency rule that prohibits their ability to return to work and earn a 

living (see ER-1, ER-18). True, Petitioners may still choose not to be vaccinated, 

but not without interference. For there to be an interference, it is not necessary that 

it actually result in prevention; one might reach the same decision in spite of 

another’s interference. For example, a person seeking treatment at a clinic might be 

confronted at the door by a hostile bystander and yet enter, receiving the desired 

treatment notwithstanding. Healthcare providers, too, for example, may be more 
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(or less) inclined to openly discuss the risks and benefits of vaccination because of 

OHA’s vaccination orders, and this too is a clear form of interference. 

Without a doubt, the Rules interfere with (i.e., hinder, impede, oppose, and 

collide with) personal healthcare choices. At bottom, Petitioners wish to exercise 

personal responsibility for their own health care, without interference by unelected 

bureaucrats who, with all due respect, are not authorized by statute to interfere with 

that choice, and certainly not to impose their choice on others. As required by ORS 

431.180, the difference between public health, which is the special competence of 

OHA, and the universe of private healthcare decisions must be strictly observed. 

With the latter, individuals are informed by the doctor-patient relationship, which 

in turn is subject to rules of medical ethics. Above all, the informed, voluntary 

consent of the patient, a fundamental ethical norm raised to the level of positive 

law, is essential. See ORS 677.097 (codifying the procedure to obtain informed 

consent). Consequently, no healthcare provider in this state may legally vaccinate a 

person without informed consent. Thus, within the sphere of the private individual, 

the legislative policy of this state, as expressed in ORS 431.180 and ORS 677.097, 

is undeniably in favor of personal liberty under the legal protection of informed 

consent. See Mayor v. Dowsett, 240 Or 196, 232, 400 P2d 234 (1965) (“It may be 

stated as a general rule that a physician who performs an operation or administers 

treatment to which his patient has not expressly or impliedly consented is guilty of 
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a technical battery.”); accord Washington v. Glucksberg, 521 US 702, 725, 117 S 

Ct 2258 (1997) (observing “the common-law rule that forced medication [is] a 

battery”). And yet the very thing that healthcare providers are forbidden to do by 

law, OHA contends it is free to do without public comment, supervening every 

individual choice and the doctor-patient relationship in violation of ORS 431.180. 

As discussed in Part 2, this important statutory limitation on OHA’s authority 

actually corresponds with a federally-enlarged right to informed consent under 

Section 564 of the Food, Drug, and Cosmetic Act (FD&C Act) (codified at 21 

USC § 360bbb-3).  

To the extent that the administration of a vaccine constitutes a mode of 

treatment, Respondent appears to concede the point. Instead, Respondent argues, 

unconvincingly, that no interference is taking place: “The rules merely require 

individuals to be vaccinated as a condition of working in certain settings . . . .” 

Respondent’s Response to Emergency Motion for Stay at 13 (hereinafter 

“Response”). That is certainly true: restricting Petitioners’ access to employment 

on condition of vaccination, as a means of coercing vaccine uptake, is the very 

definition of interference. The fact that OHA’s interference is conditional with 

respect to persons and settings changes only the subject and direction of the 

interference; the law, however, prohibits OHA from interfering “in any manner.” 

ORS 431.180(1). 
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Therefore, insofar as OHA is empowered under ORS 431.110 to “control” 

all communicable diseases, it may only do so according to its express enforcement 

powers (see ORS 431A.010) and any other authorized public health measures—

sanitation, inspection, isolation and quarantine, testing, etc. See ORS 431A.005(9). 

As explained above, the Rules do not enforce any existing public health laws, but 

rather purport to create new legal requirements.  

Although “treatment” is included in the definition of a “public health 

measure,” that option appears to be available only under the limited conditions 

specified in ORS 431A.015. In response to a public health threat, the Public Health 

Director may require “a person” (i.e., a specific individual) to obtain treatment, but 

the statute also provides exemptions for medical, religious, and conscientious 

objections. ORS 431A.015(2)(d). So in that scenario, there is no conflict with ORS 

431.180. At any rate, the Rules do not purport to be authorized by ORS 431A.015, 

which prescribes adequate safeguards to individuals who would be affected by 

administrative action. See Warren v. Marion County, 222 Or 307, 314, 353 P2d 

257 (1960) (holding that statute authorizing the adoption of local building codes 

was not unlawful delegation of legislative power because, in addition to 

incorporating building standards, it also required a procedure to appeal contested 

cases). Had ORS 431A.015 been implemented, OHA could not have adopted the 

sweeping mandates it did. Given that no other statute expressly authorizes medical 
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treatments on individuals as a means of controlling a “disease outbreak, epidemic 

or other condition of public health importance,” ORS 431A.015 is arguably the 

only one under which OHA may require emergency vaccinations, suggesting that 

the agency has implemented the wrong statute. See ORS 431A.015(4).  

Indeed, rather than operating within the statutory framework and public 

health standards (and safeguards) already furnished by the Oregon legislature in 

the event of an epidemic, Respondent points to the “full power” clause in ORS 

431.110 as a complete justification for its actions. This section, however, is not a 

standard to be implemented, nor is it a blank check to do any act or impose any 

restriction in the name of “public health.” See Warren, 222 Or at 314 (opining that 

“we have learned that it is of little or no significance in the administration of a 

delegated power that the statute which generated it stated the permissible limits of 

its exercise in terms of such abstractions as . . . ‘for the public health, safety, and 

morals’ and similar phrases accepted as satisfying the standards requirement”). The 

Rules at issue here, adopted on little more than abstract legal phrases, are in direct 

conflict with ORS 431A.015. “It is elementary that, when an administrative rule 

cannot be reconciled with a statute, it is the statute that controls.” Smith v. Dep’t of 

Corrections, 276 Or App 862, 864, 369 P3d 1213 (2016) (quoting State v. Newell, 

238 Or App 385, 392 (2010)). As the Oregon Supreme Court explained in Smith, 

“a rule is deemed to exceed its statutory authority not only if it exceeds the express 
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or implied authority of the statutes that the rule purports to implement, but also if 

the rule ‘contravene[s] some other applicable statute.’” Id. (quoting Planned 

Parenthood Assn. v. Dep’t of Human Res., 297 Or 562, 565, 687 P2d 785 (1984) 

(alteration in original)). 

Furthermore, to the extent that the Rules purport to exclude unvaccinated 

individuals from school facilities, the Rules are totally preempted by state law on 

required immunizations and disease control, viz., ORS 433.235 to ORS 433.284. 

See Part 3 (separation of powers).  

To avoid the conclusion that the Rules violate ORS 431.180(1), Respondent 

contends they are “sanitary” requirements under the limited exception provided in 

subsection (2). 

What, therefore, is a sanitary requirement? 

Respondent offers no explanation of its own or cites to any legal authority 

on the subject, yet is certain that mandatory vaccinations are such a requirement. 

Under Respondent’s sanitation rationale, OHA could mandate the use of any drug 

from Tylenol to ivermectin if the agency believed it was necessary to control the 

spread of an infectious disease. It should be obvious that such medical mandates do 

not qualify as sanitary requirements. 

On the contrary, the term “sanitation” is generally defined as the “use of 

measures designed to promote health and prevent disease; the development and 
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establishment of conditions in the environment favorable to health.” Illustrated 

Stedman’s Medical Dictionary 1253 (24th ed 1982); id. (defining “sanitary” as 

“[h]ealthful; conducive to health; usually in reference to a clean environment”); 

Black’s Law Dictionary 933 (6th ed 1991) (defining “sanitation” as “[d]evising and 

applying of measures for preserving and promoting public health; removal or 

neutralization of elements injurious to health; practical application of sanitary 

science”). These definitions better accord with the historical meaning of the term 

and thus the one intended in ORS 431.180. See, e.g., Jacobson v. Massachusetts, 

197 US 11, 25 S Ct 358 (1905) (syllabus) (“Smallpox has ceased to be the scourge 

which it once was, and there is a growing tendency to resort to sanitation and 

isolation rather than vaccination.”) (emphasis added). Notice the quotation just 

cited, in which the terms “sanitation” and “isolation” are categorically 

distinguished from “vaccination.” This quotation comes from the 1905 syllabus of 

the Supreme Court’s opinion in Jacobson and essentially restates the arguments of 

counsel in that case. This ought to be sufficient to refute Respondent’s bare 

assertion, though additional examples of a sanitary law can be furnished from the 

Oregon case law. See, e.g., Sunshine Dairy v. Peterson, 183 Or 305, 321–22, 193 

P2d 543 (1948) (“Sanitary or other considerations may require that the use of 

various types of container should be regulated . . . .”); Van Winkle v. Fred Meyer, 

Inc., 151 Or 455, 471, 49 P2d 1140 (1935) (stating that the “legislature, under the 
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police power, may pass any reasonable sanitary law to protect the public from the 

sale of impure or deleterious food products”); Portland v. Traynor, 94 Or 418, 426, 

183 P 933 (1919) (environmental regulations such as “plumbing, water supply, 

ventilation and cleanliness” (quoting city ordinance imposing sanitation 

requirements for licensed food and soft drink establishments)); Smith v. Silverton, 

71 Or 379, 142 P 609 (1914) (sanitary laws relating to water quality and pollution).  

From the preceding authorities it should be evident that the Rules do not 

qualify as sanitary laws under any reasonable definition of the term. Nevertheless, 

Respondent proffers an alternative definition that is practically unlimited in scope. 

See Response at 13–14. Respondent’s interpretation evinces an extreme view of 

OHA’s authority that would give it authority to mandate drugs upon the entire 

population, so long as such drugs are “designed to secure or preserve health.” Id. 

(quoting Webster’s New International Dictionary 1878 (1909)). Respondent’s 

interpretation, even if plausible, would lead to absurd results and should not be 

countenanced by this Court. See Lozano v. Schlesinger, 191 Or App 400, 406, 84 

P3d 816 (2004) (explaining “the maxim of statutory construction that courts will 

attempt to avoid absurd results” in construing two plausible statutory 

interpretations). 
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(b) The Rules are ultra vires under ORS 433.416. 

It has been argued elsewhere that ORS 433.416 “specifically contemplates” 

an agency rule that requires vaccination as a condition of work. See App-4. This 

interpretation is wrong because it neglects important factual and legal matters. As 

disclosed by the working drafts of Senate Bill 741 (1989),1 the main purpose of the 

statute is to require worker notifications in the event of an actual exposure to an 

infectious disease, and to provide immunizations at no cost. Further, Respondent 

OHA is charged with implementing ORS 433.416 by the adoption of rules. See 

ORS 433.423. Here, the Rules were not adopted pursuant to ORS 433.423, which, 

unlike the authorities cited in the Rules, expressly covers the subject matter (i.e., 

healthcare workers at risk of exposure). Once again, it appears that OHA has 

purposely implemented the wrong statute, for had it done so, OHA could have only 

recommended vaccination—otherwise the statute would be self defeating. Hence, 

the conclusion above evades the legislative intent of the worker-immunization 

exemption. Basically, the fallacious argument is that ORS 433.416 prohibits 

vaccination as a condition of employment, including by rules adopted by OHA 

under this section, unless OHA requires vaccination as a condition of employment. 

The exception swallows the rule under this construction, erasing subsection (3) 

altogether. 

 
1 Available at http://records.sos.state.or.us/ORSOSWebDrawer/RecordView/7901751. 
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In Petitioners’ view, the phrase “otherwise required” is not as broad as that; 

rather, it means that vaccination may be required otherwise than as a condition of 

work. The “unless” clause grammatically refers to the subject of the preceding 

clause: “A worker shall not be required as a condition of work to be immunized 

under this section,” that is, when a healthcare worker is “at risk of contracting an 

infections disease in the course of employment.” ORS 433.416(1). As applicable, 

Petitioners are healthcare workers “at risk of contracting” COVID-19 in the course 

of employment, and so this statute is squarely on point, and yet the Rules require 

vaccination as a condition of work. 

(2) The Rules are preempted by federal law and FDA regulations.  

(a) The Rules violate and conflict with the federal law on emergency 
use authorizations (EUA) 

 The Supremacy Clause of the United States Constitution, Article VI, cl. 2, 

invalidates state laws that “interfere with, or are contrary to,” federal law. Gibbons 

v. Ogden, 9 Wheat 1, 211 (1824) (Marshall, C.J.). In the absence of express 

preemptive language in a federal statue or regulation, courts have recognized the 

doctrine of conflict preemption. To the extent that state law actually conflicts with 

federal law, the former must yield to the latter. As explained by the United States 

Supreme Court, “[s]uch a conflict arises when ‘compliance with both federal and 

state regulation is a physical impossibility’ or when state law ‘stands as an obstacle 

to the accomplishment and execution of the full purposes and objectives of 
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Congress[.]’” Hillsborough County v. Automated Medical Labs., 471 US 707, 105 

S Ct 2371 (1985) (citations omitted).  

 As discussed in Part (2)(b), state vaccine mandates are precluded by federal 

law when the product is subject to EUA. The prior-consent requirement under 21 

USC § 360bbb-3 is a condition of authorization that cannot be infringed without 

disqualifying the product from the exception as a whole.  

By attempting to mandate an unlicensed vaccine that is the subject of strict 

federal regulation under EUA, Respondent has unlawfully conditioned—and 

therefore infringed—the exercise of the federal right to refuse an EUA vaccine. So 

even assuming the argument—viz., that prior informed consent is only required at 

the doctor-patient level—that right would be a nullity since it cannot be exercised 

without adverse employment consequences. The Rules must be preempted because 

they stand as an obstacle to the extraordinary objectives of Congress in providing a 

regulatory shortcut for the interstate distribution of unlicensed experimental drugs. 

Otherwise, OHA could, in principle, circumvent any other condition of 

authorization, such as eligibility requirements, thereby substituting its own 

judgment for that of Congress and the FDA. See 21 USC § 360bbb-3(e)(1)(A) 

(providing for conditions “appropriate to protect the public health”). 

“Federal regulations have no less pre-emptive effect than federal statutes.” 

Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 US 141, 153–54 102 S Ct 3014 
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(1982); see, e.g., Dusek v. Pfizer Inc., Civ A No 02-3559, 2004 US Dist LEXIS 

28056, 2004 WL 2191804, at (SD Tex Feb 20 2004) (“State requirements actually 

conflicting with a standard implemented by the FDA are preempted, whether an 

express preemption clause exists in the FDCA or not.”) (emphasis added).  

Here, the Rules conflict with federal regulations because they purport to 

supersede (or allow third parties to violate) the conditions required for EUA. The 

prior-consent requirement under 21 USC § 360bbb-3(e) is a precise “standard” 

implemented by the FDA when the agency fashions the totality of the EUA for a 

particular medical product. As such, FDA’s implementation of federal law 

preempts any conflicting agency standard implemented under state law—and this 

is true even if Respondent is not directly subject to 21 USC § 360bbb-3. See id; de 

la Cuesta, 458 US at 154 (“A pre-emptive regulation’s force does not depend on 

express congressional authorization to displace state law[.]”).  

 The Public Health Service Act of 1944 (PHS Act), 78 Pub L 410, 58 Stat 

682 (codified as amended at 42 USC ch 6A), under which biological products are 

licensed and regulated, generally poses no preemption issues with respect to state 

laws imposing additional or stricter requirements that do not conflict with the 

federal regulatory scheme. See Hillsborough Cnty., 471 US 707 (holding that local 

government standards for collecting blood plasma were not preempted by FDA 

regulations). In addition, state tort laws are generally not preempted. See, e.g., 
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Hurley v. Lederle Labs., 863 F2d 1173 (5th Cir 1988) (holding that state law claim 

alleging vaccine-related injury to child was not preempted by PHS Act); Jones v. 

Lederle Labs., 695 F Supp 700 (EDNY 1988) (state law claim alleging defecting 

design of pertussis vaccine). 

Here, the Rules do not impose stricter consent requirements but, rather, 

ignore what is minimally required by the EUA/FDA, creating an irreconcilable 

conflict between the two. Save for medical and religious exceptions, the Rules 

require individual compliance under penalty of law. See OAR 333-019-1010(4) 

(imposing on individual persons a legal duty to provide “proof of vaccination”); 

OAR 333-019-1030(4), (8) (same). Thus, a person who exercises the federal right 

to refuse an EUA vaccine is ipso facto noncompliant with the Rules. The Rules 

erase a substantial right provided by federal law by imposing a duty on the same 

subject, namely, the right to refuse an EUA vaccine without exception. 

(b) The scope of informed consent required by federal law for EUA 
biological products under 21 USC § 360bbb-3 includes the right to 
refuse without penalty. 

Under the federal law of EUA, individuals who are eligible to be vaccinated 

must be “informed . . . of the option to accept or refuse administration of the 

product, of the consequences, if any, of refusing administration of the product, and 

of the alternatives to the product that are available and of their benefits and risks.” 

21 USC § 360bbb-3(e).  
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It is beyond question that this provision of the EUA law creates a prior-

consent requirement under federal law; the only issue, which has not been well 

settled, is the scope and application of the requirement. Compare Doe v. Rumsfeld, 

297 F Supp 2d 119 (D DC 2003), Doe v. Austin, No. 3:21-cv-1211-AW-HTC, ___ 

F Supp 3d ___, 2021 US Dist LEXIS 236327 (ND Fla Nov 12, 2021), and Navy 

Seal 1 v. Biden, No. 8:21-cv-2429-SDM-TGW, 2021 US Dist LEXIS 224656 (MD 

Fl Nov 22, 2021), with Klaasen v. Trustees of Ind. Univ., No. 1:21-CV-238 DRL, 

___ F Supp 3d ___, 2021 US Dist LEXIS 133300 (ND Ind July 18, 2021), aff’d, 7 

4th 592 (7th Cir 2021), Valdez v. Grisham, No. 21-cv-783 MV/JHR, ___ F Supp 

3d ___, 2021 US Dist LEXIS 173680 (DNM Sept 13, 2021), and Rhoades v. 

Savannah River Nuclear Sols., LLC, No. 1:21-cv-03391-JMC, 2021 US Dist 

LEXIS 231844 (D SC Dec 3, 2021). 

Therefore, it must be asked why the Congress of the United States created a 

federal requirement for obtaining informed consent when state laws on the subject 

are ubiquitous and already sufficient for that purpose. See, e.g., ORS 677.097. The 

best answer is the one presupposed by the federal district court in Doe v. Rumsfeld. 

In that case, the court held that unlicensed investigational drugs (including a 

fortiori those under EUA) could not be mandated by the Department of Defense 

(DOD) as a matter of law, that is, from the top down, via military order, and not 

just between the doctor and patient. See Rumsfeld, 297 F Supp 2d at 134–35; see 
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also Petitioners’ Reply in Support of Emergency Stay Motion at 18–20 (quoting 

legislative history).  

If Rumsfeld was correctly decided, the unstated premise is that the coercive 

effect of DOD’s vaccine mandate, like OHA’s, vitiates consent as a matter of law, 

analogous to, for example, a prior restraint on free speech. In prior-restraint cases, 

the speaker is not forcibly silenced, as one might be forcibly vaccinated. Rather, it 

is the force of law that silences, or hopes to silence. As the right to free speech is 

protected from prior restraints, so too the federally-enlarged right to informed 

consent under EUA, includes a right intended by Congress to shield individuals 

from legal mandates and allow them to refuse administration of an experimental 

drug with impunity. Unlike vaccines that are fully tested and licensed by the FDA, 

biological products under the protective cloak of EUA are, in fact, experimental in 

their stage of development. See 21 USC § 360bbb-3(c), (k); Rumsfeld, 297 F Supp 

2d at 122, 134. See generally Abdullah v. Pfizer Inc., 562 F3d 163 (2nd Cir 2009).  

Consequently, the individual’s right to informed consent under federal law 

cannot be exercised vicariously, nor can the corresponding duty to personally 

ascertain the quality of consent be delegated to another. Cf. ORS 436.225 (requisite 

consent for sterilization may not be given by a natural parent, legal guardian, or 

conservator of a minor child or protected person). The primary purpose of the 

federal law of EUA is to allow experimental drugs and medical products to be 
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introduced into interstate commerce in a declared emergency. 21 USC § 360bbb-

3(b). Without enlarging the scope of informed consent (i.e., to mean a 

nondelegable voluntary consent), as Congress certainly intended, there is no 

practical difference between an approved medical product, which is licensed for 

use in interstate commerce, and an experimental product, otherwise considered to 

be a clinical investigation subject to strict regulation. 21 USC § 360bbb-3(k). 

The holding in Rumsfeld is only justified by the court’s implicit rationale, 

from which the rule of law is inferred, that voluntary informed consent without any 

form of coercion is required under federal law. In Rumsfeld, the plaintiffs were 

ordered to submit to vaccination; like the Petitioners, they could have refused and 

suffered the consequences, a superficial observation which has insulated the issue 

from judicial scrutiny in some jurisdictions. See, e.g., Bridges v. Houston 

Methodist Hosp., No. 4:21-cv-01774, 2021 US Dist LEXIS 110382 (SD Tex June 

12, 2021). The court in Rumsfeld, however, would not have been persuaded by that 

kind of rhetoric when legal sanctions are used to obtain compliance. Rumsfeld, 297 

F Supp 2d at 135 (holding that “requiring a person to submit to an inoculation 

without informed consent or a presidential waiver is an irreparable harm for which 

there is no monetary relief”) (emphasis added). 

The solitary exception to the Rumsfeld rule is a presidential waiver in cases 

involving members of the armed forces and threats to national security. 10 USC § 
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1107(f) (investigational new drugs); 10 USC § 1107a (EUA). And that is why even 

now, the only vaccines required by the DOD are those licensed by the FDA, as 

opposed to EUA biologicals. Thus, the court in Doe v. Austin denied the 

servicemembers’ motion for a preliminary injunction—not because vaccines under 

EUA can be mandated—but rather because the “DOD acknowledge[d] that the 

President has not executed a waiver under this section [10 USC § 1107a] . . . so as 

things now stand, the DOD cannot mandate vaccines that only have an EUA.” 

Austin, 2021 US Dist LEXIS 236327 at *13–14. Of course, the same rule applies to 

Respondent OHA, which has mandated unlicensed vaccines that only have an 

EUA or face legal consequences—here, the deprivation of gainful employment. 

Therefore, to the extent that the Rules purport to mandate any vaccine other 

than Comirnaty, they violate both the informed-consent requirement under federal 

law—a “statutory right to refuse” according to the court’s opinion in Austin—and 

ORS 431.180, which incorporates that right and further guarantees that OHA will 

not interfere with the freedom of choice under Oregon law.  

(c) OHA is a “person” who carries out EUA activity 

While 21 USC § 360bbb-3 does not create a private right of action, OHA is 

nonetheless directly subject to the prior-consent requirement. The statute expressly 

applies to “a person who carries out an activity for which an authorization under 

this section is issued.” 21 USC § 360bbb-3(l). The phrase “an activity” cannot be 
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confined solely to the end users, since it is obvious that drug manufacturers are 

also persons who carry out EUA activity. As for Respondent, OHA is deemed an 

“emergency stakeholder” as defined in the FDA’s letters of authorization and thus 

carries out EUA activity no less than the vaccination providers. See ER-72 n12; 

Petitioners’ Emergency Motion to Stay Enforcement of Rule Pending Review at 

17–20 (hereinafter Petitioners’ Motion to Stay). Consequently, Respondent must 

confine its activity to the scope and conditions of authorization. 

A few courts have concluded that the prior-consent requirement under 21 

USC § 360bbb-3(e) only applies to the person actually administering the vaccine 

(i.e., the healthcare provider). See, e.g., Bridges, 2021 US Dist LEXIS 110382, at 

*7. These decisions are at odds with weightier precedents. If true, that argument 

would have been dispositive in Doe v. Austin, since the DOD’s vaccine mandate, 

like OHA’s and every other, must be mediated through a qualified provider who 

performs the actual injection. In every instance, the person ordered or required to 

be vaccinated may refuse the vaccine, and yet the DOD has twice acknowledged 

that it cannot mandate an EUA vaccine. Austin, 2021 US Dist LEXIS 236327, at * 

13–14; Navy Seal 1 v. Biden, No. 8:21-cv-2429-SDM-TGW, 2021 US Dist LEXIS 

224656, at *7 (MD Fl Nov 22, 2021). 

In Klaassen, a case involving a university mandate, the court’s opinion 

contains no analysis of this issue because the “students admit[ted] that the 
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informed consent requirement under the EUA statute only applies to medical 

providers.” Klaasen, 2021 US Dist LEXIS at *64–65. The court’s dictum was then 

quoted as controlling authority in Valdez v. Grisham, 2021 US Dist LEXIS at *13–

14, a case against the New Mexico Department of Health, and again in Rhoades v. 

Savannah River Nuclear Sols., LLC, No. 1:21-cv-03391-JMC, 2021 US Dist 

LEXIS 231844 (D SC Dec 3, 2021), a case against a private entity. Besides these 

cases, Petitioners are not aware of any case that has closely analyzed the issue or 

expressly holds that states need not comply with federal EUA laws. 

Klaasen and Valdez cannot be reconciled with the plain text of 21 USC § 

360bbb-3(l) or the holdings in Rumsfeld and more recently in Austin. As these 

courts both presupposed, it is not a valid argument that a state or federal actor may 

simply disclaim responsibility (or aver compliance) by circumscribing the legal 

analysis to the lowest possible level of human interaction—that is, by positing that 

one can still decline to be vaccinated although the government has attached grave 

economic consequences to the free exercise of a personal liberty and fundamental 

right. Cruzan v. Director, Mo. Dep’t of Health, 497 US 261, 278, 110 S Ct 2841 

(1990) (“The principle that a competent person has a constitutionally protected 

liberty interest in refusing unwanted medical treatment may be inferred from our 

prior decisions.”). On the contrary, the element of coercion, which so undermines 

the federal right to informed consent, must be tested at the font of its power (i.e., 
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the mandate, order, directive, etc.). Cf. Pitre v. Cain, 562 US 992, 131 S Ct 8 

(2010) (Sotomayor, J., dissenting from denial of cert.) (opining that a prisoner’s 

“right to refuse HIV medication . . . would not permit respondents to punish 

[plaintiff], or to attempt to coerce him to take medication”) (quotation marks 

omitted). 

Further, as strongly suggested in Austin, 2021 US Dist LEXIS 236327 at 

*15, a correct analysis must first recall the doctrine of federal supremacy and the 

default rule lest it be forgotten in the details of the exception. And the rule is 

simply this: “No person shall introduce or deliver for introduction into interstate 

commerce” any new drug or biological product unless licensed by the FDA as 

provided under federal law. 42 USC § 262(a) (biological products); 21 USC § 

355(a) (new drugs). Consequently, states are ordinarily precluded from mandating 

unlicensed biological products as a matter of federal supremacy. 

EUA, on the other hand, is an exception to the rule. See 21 USC § 360bbb-3 

(authorizing the introduction into interstate commerce drugs, devices, or biological 

products for use in an actual or potential emergency “subject to the provisions of 

this section”). The terms and conditions provided under federal law and further 

specified by the FDA in connection with a particular EUA constitute the exception 

as a whole. See 21 USC § 360bbb-3(k)–(l). Because the terms and conditions of 

EUA are “baked into” the exception, any activity that is not strictly confined to 
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EUA activity, but rather exceeds it, remains proscribed by 42 USC § 262(a). 

Without EUA, an unlicensed biological product is simply unavailable—it does not 

legally exist. And therefore, it should go without saying that no public (or private 

entity) can mandate that which does not legally exist, since the very subject matter 

of the intended mandate is not licensed for distribution to the American public. If 

the DOD cannot legally mandate vaccines under EUA, neither can Respondent. 

(d) The curious case of Comirnaty 

The only COVID vaccine not subject to the federal law of prior informed 

consent is Pfizer’s Comirnaty. As discussed above, the district court in Doe v. 

Austin understood the difference between an EUA product, which could not be 

mandated, and a licensed product. As conceded by the DOD, vials labeled 

“Comirnaty” are generally unavailable in the U.S. market.2 In fact, the DOD 

admitted that it was administering “vaccines from EUA-labeled vials.” Austin, 

2021 US Dist LEXIS 236327 at *14. And like Respondent’s arguments in this 

case, see Response at 16 & n 2, the defendants in Austin believed “that is fine 

because the contents of EUA-labeled vials are chemically identical to the contents 

 
2 According to the Centers for Disease Control and Prevention, “COMIRNATY 
products are not orderable at this time.” CDC, COVID-19 Vaccine Related Codes, 
https://www.cdc.gov/vaccines/programs/iis/COVID-19-related-codes.html. “At 
present, Pfizer does not plan to produce any product with these new NDCs and labels 
over the next few months while EUA authorized product is still available and being 
made available for U.S. distribution.” Id. 

https://www.cdc.gov/vaccines/programs/iis/COVID-19-related-codes.html
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of vials labeled ‘Comirnaty’ (if there are any such vials).” Austin, 2021 US Dist 

LEXIS 236327 at *15 (“DOD argues that once the FDA licensed Comirnaty, all 

EUA-labeled vials essentially became Comirnaty, even if not so labeled”). The 

court was not convinced by this interpretation. “For starters,” the court explained, 

“FDA licensure does not retroactively apply to vials shipped before BLA 

approval.” Austin, 2021 US Dist LEXIS 236327 at *15 (citing 21 USC § 355(a)). 

Consequently, all such vials shipped before August 23, 2021, if any remain in the 

state’s inventory, are permanently under EUA and cannot be mandated by the 

Rules. For vials shipped after the date of approval, the court explained that “the 

[legal] distinction is more than mere labeling: to be BLA compliant, the drug must 

be produced at approved facilities . . . and there is no indication that all EUA-

labeled vials are from BLA-approved facilities.” Austin, 2021 US Dist LEXIS 

236327 at *16 (noting that “DOD concedes that some of its current vials are not 

BLA-compliant, and that there is no policy to ensure that servicemembers get only 

BLA-compliant vaccines”). The court’s opinion accords with the FDA’s letters of 

authorization, which clarify in a footnote that while the licensed vaccine has the 

same formulation as the EUA-authorized vaccine, the “products are legally 

distinct.” ER-69 n8; see Petitioners’ Motion to Stay at 36–39. The only reason the 

Austin court denied the plaintiffs’ motion was because the DOD could affirm that it 

was, in fact, administering “BLA-compliant” vaccine albeit EUA-labeled.  
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Unlike the DOD’s vaccine mandate, the Rules adopted by OHA make no 

distinction between licensed and unlicensed vaccines (the rules only refer to 

doses). Thus, as applied to the single-dose vaccine (viz., Janssen), the Rules are 

facially unlawful. And as for the two-dose vaccines (viz., Moderna and Pfizer), the 

Rules are fatally overly broad because they conflict with, and are preempted by, 

the prior-consent requirement under 21 USC § 360bbb-3. At a minimum, only 

FDA-licensed vaccine can be mandated by OHA—assuming it has the statutory 

authority to do so—and this requirement must be expressed in writing in any future 

rules so that only licensed or BLA-compliant vaccine may be administered. 

(3) The Rules violate the principle of separation of powers. 

 The Rules adopted by OHA are unconstitutional because they conflict with 

and abrogate statutes. As an agency, OHA does not have legislative authority.  

Until very recently, there were no “vaccine mandates” in the State of Oregon 

with the exception of childhood vaccines for “restrictable diseases” as a condition 

to attend school in grades K-12. As a rule, adults were free to work, even in 

healthcare, without any required vaccinations. See ORS 433.416. Unlike OHA’s 

vaccine mandates, however, mandatory school-vaccination laws were enacted by 

the Oregon legislature. See ORS 433.235–433.284. And unlike OHA’s vaccine 

mandates, the legislature expressly authorized OHA to adopt rules to implement 

the state’s public policy, giving the agency clear standards to follow. See ORS 
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433.273; OAR ch 333, div 50. Further, unless actually sick (or suspected to be), no 

child could be excluded from school or loaded with special burdens because he or 

she declined to be vaccinated. See ORS 433.255–433.260; ORS 433.267 

(providing medical, religious, and philosophical exemptions).  

Respondent, on the other hand, has done something truly unprecedented and 

without any express statutory authority. Besides OHA’s school-immunization rules 

(OAR ch 333, div 50), there were no other agency rules mandating vaccines until 

2021. In light of the only existing public policy on mandatory vaccination, it 

should be evident that OHA has adopted Rules that are far more restrictive, and far 

more injurious to civil liberties, than the comparable statutes enacted by the 

Oregon legislature. In particular, OAR 333-019-1030 requires exclusion of 

unvaccinated teachers and other employees who do not have a documented 

medical or religious exception. State statute, on the other hand, only permits this 

outcome under strict conditions: “Except in strict conformity with the rules of the 

Oregon Health Authority, no child or employee shall be permitted to be in any 

school or children’s facility when” the employee “has any restrictable disease” or 

“comes from any house in which exists any restrictable disease.” ORS 433.255(1)–

(2) (emphasis added). 

Under ORS 433.267, the proper authority who may require the exclusion of 

employees is not OHA, but rather the “administrator”—that is, the “principal or 
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other person having general control and supervision of a school or children’s 

facility.” ORS 433.235(1). The administrator’s power to exclude can only be 

exercised if the employee was, in fact, “exposed” to a restrictable disease or if the 

administrator “has reason to suspect” that he or she was exposed. ORS 433.267(1). 

Further, it is not absolutely necessary to exclude even exposed employees, as may 

be determined by the local health officer. See OAR 333-019-0010(5)–(6). And that 

is the sum total of the legislature’s vaccine mandate as pertaining to the exclusion 

of school employees, a public policy which OHA is charged with implementing. 

See ORS 433.273. OHA’s attempt to abrogate existing state statute via temporary 

rulemaking is unconstitutional. 

Of course, COVID-19 is a restrictable disease. See OAR 333-050-0010(26); 

OAR 333-019-0010(1)(c)(B). The Rules, however, cannot be reconciled with the 

statutory framework, which, first of all, does not require adults or employees to be 

vaccinated against any “restrictable disease” as a condition of working in schools 

(or in healthcare settings). As applied to children, the statutes provide generous 

exemptions, including what could be called a “personal” exemption to decline 

vaccination without any stated reason. ORS 433.267(1)(c). 

Moreover, the Rules cannot be reconciled with the statutory “exposure” 

requirement, even under OHA’s new definition of exposure. See OAR 333-019-

0010(1)(b). In an apparent attempt to harmonize the COVID vaccine mandate for 
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schools with the statutory scheme, OHA has unconstitutionally enlarged the 

legislative standard of “exposure” by creating a new “susceptibility” standard, 

which incorporates the Rules by a tacit reference under the guise of “evidence of 

immunity.” See OAR 333-019-0010(1)(a)(E). All this, however, is mere word play. 

As defined in the rule, the term “susceptible” is simply a container for the term 

“evidence of immunity,” which is defined as follows: 

“(i) Having received a complete series of COVID-19 vaccine as 
recommended by the Centers for Disease Control and Prevention; 
(ii) Having received a dose of COVID-19 vaccine after having 
documented SARS-CoV-2 infection; or 
(iii) Having had laboratory-confirmed SARS-CoV-2 infection within 
the preceding 90 days.” 

OAR 333-019-0010(1)(a)(E). 

Thus, with the mere stroke of a pen, the legislative “exposure” standard is 

partly converted into one of the vaccine mandates at issue here. Being exposed to 

something is not the same as being susceptible to exposure, nor even reasonably 

related concepts, and in no way is it the same as being vaccinated; they are 

objectively different facts, the truth of which cannot be assailed without doing 

violence to the state’s public policy allowing children to attend school without the 

recommended vaccinations—and no special reason or justification need be given. 

See ORS 433.267. As noted above, the mere fact that a child is unvaccinated is not 

synonymous with the requisite “exposure” defined under Oregon law. So too with 

school employees. 
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Because the Oregon legislature has not authorized OHA to categorically 

exclude school employees on the basis of their vaccination status, OAR 333-019-

1030 is clearly unconstitutional, as it exceeds the agency’s statutory authority to 

implement. Cf. Let Them Choose v. San Diego Unified School District, No. 37-

2021-43172-CU-WM-CTL (Superior Ct Ca Dec 20, 2021) (invalidating vaccine 

mandate adopted by school district without a “personal belief exemption” because 

preempted by statutory scheme requiring vaccination in schools), available at App-

8 to -11. 

Clearly, Respondent has many legitimate powers related to public health and 

to control disease, but there is no legislative authority, delegated or otherwise, that 

comes close to authorizing OHA’s sweeping vaccine mandates, neither the school 

mandate nor the healthcare-setting mandate. Respondent is charged with enforcing 

the state’s public health laws and policies, not to write them. Indeed, the Rules 

constitute legislative fiat and must be declared unconstitutional. 

 Based on prior case law, vaccine mandates may come within the state’s 

police power but, for that very reason, are the prerogative of legislative authority. 

See, e.g., Jacobson v. Massachusetts, 197 US 11, 25, 25 S Ct 358 (1905) (“the 

police power of a State must be held to embrace, at least, such reasonable 

regulations established directly by legislative enactment as will protect the public 

health”) (emphasis added). Without an explicit legislative mandate, as there is with 
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compulsory vaccinations to attend school, Respondent OHA simply cannot 

mandate vaccines (even licensed vaccines) under the conditions prescribed in the 

Rules, and as a matter of historical fact has not done so until now. 

(4)  The Rules violate procedural due process requirements 

The Fourteenth Amendment to the U.S. Constitution provides that no state 

shall “deprive any person of life, liberty, or property, without due process of law.” 

US Const, Amend IV, § 1. “Before the state deprives someone of a protected 

property interest, ‘the right to some kind of prior hearing is paramount.’” Blantz v. 

Cal. Dep’t of Corr. & Rehab., 727 F3d 917, 922 (9th Cir 2013) (quoting Bd. of 

Regents of State Colleges v. Roth, 408 US 564, 569–70, 92 S Ct 2701 (1972)). 

“State law defines the interest, but federal constitutional law determines 

whether an underlying property interest rises to the level of a legitimate claim of 

entitlement protected by the Due Process Clause.” Maddox v. Clackamas Cnty. 

School Dist., 293 Or 27, 37, 643 P2d 1253 (1982) (quotation marks omitted) 

(quoting Memphis Light, Gas & Water Div. v. Craft, 436 US 1, 9, 98 S Ct 1554 

(1978)). 

Here, the property interest implicated by the Rules and claimed by a number 

of Petitioners is that of continuing employment, specifically in the fields of health 

care, public education, and law enforcement. To claim a protected property 

interest, a merely “unilateral expectation” of continued employment is insufficient; 
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rather, the person must demonstrate a legitimate claim of entitlement. Blantz, 727 

F3d at 922. “Governmental deprivation of such a property interest must be 

accompanied by at least minimal procedural protections including some form of 

notice of the contemplated action and some sort of opportunity to be heard if that 

action is contested.” Tupper v. Fairview Hospital & Training Ctr., 276 Or 657, 

662, 556 P2d 1340 (1976). 

It is well established that government employees have a protected property 

interest in continued employment “if the terms of the employment make it clear 

that the employee can be fired only for cause.” Blantz, 727 F3d at 922. Thus, for 

example, the Oregon Supreme Court held in Maddox that an elementary school 

teacher had a property interest in a probationary employment contract for a one-

year term because the contract was subject to a “good faith” standard for 

termination under state law. Maddox, 293 Or at 36 (noting that the “United States 

Supreme Court cases which have found a property right in public employment 

have involved individuals who could be dismissed only for ‘cause.’”) (citing 

cases).  

Here, the Rules mandate a predetermined outcome without any right to a 

hearing, neither pre-deprivation nor post-deprivation.  Petitioner Jessica Cox, for 

example, who has been placed on unpaid leave since the compliance deadline of 

October 18, 2021, has a two-year employment contract with her public employer, 
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an education service district. See ER-10. Like the teacher in Maddox, Petitioner 

Cox has a protected property interest in continued employment under the terms of 

her employment contract and under state law. See ORS 342.865; ORS 342.835. 

Respondent, a state actor, has deprived Petitioner Cox of that property interest via 

the Rules and without any opportunity to be heard. 

In addition, Petitioners consist of a number of other individuals with a 

protected property interest in public employment, including two public school 

teachers with collective-bargaining agreements (e.g., ER-4), not to mention 

numerous other unionized government employees (e.g., ER-1, ER-18). 

Respondent admits that “as a practical matter, most workers in covered 

positions who refuse vaccines will ultimately not be able to continue in their jobs.” 

Response at 18. On the contrary, the statute compels both public and private 

employers to terminate or at least suspend (“may not employ”) Petitioners and 

others like them. Given that Respondent knew that, by adopting the Rules, some 

employees would be deprived of their jobs, and also knew that it was likely that 

constitutionally protected property interests were at stake, the Rules are facially 

unconstitutional. Apparently, the considerations provided under ORS 183.335(5) 

were completely ignored by OHA, knowing that a mandatory-vaccination rule 

would have the effect of violating federal due process rights with respect to “the 

interest of the parties concerned.” The fact that OHA can engage in emergency 



39 

 

rulemaking does not nullify federal due process requirements where, as here, there 

is a reasonably foreseeable deprivation of protected property interests.  

(5) The Rules violate the Contract Clause of the Oregon Constitution 

Article I, section 21, of Oregon Constitution provides in part: “No . . . law 

impairing the obligation of contracts shall ever be passed . . . .” This constitutional 

prohibition applies to contracts made by the state and its subdivisions as well as to 

contracts between private parties. Eckles v. State of Oregon, 306 Or 380, 390, 760 

P2d 846 (1988), appeal dismissed, 490 US 1032 (1989).  

Further, this Court has observed that the “parties to an at-will employment 

relationship have no less of an interest in the integrity and security of their contract 

than do any other contracting parties.” Porter v. Oba, Inc., 180 Or App 207, 213–

14, 42 P3d 931 (2002) (quoting Lewis v. Oregon Beauty Supply Co., 302 Or 616, 

620–21, 733 P2d 430 (1987)). Likewise, the United States Supreme Court 

recognized in Truax v. Raich, 239 US 33, 36 S Ct 7 (1915): 

The fact that the employment is at the will of the parties, respectively, 
does not make it one at the will of others. The employe [sic] has a 
manifest interest in the freedom of the employer to exercise his 
judgment without illegal interference or compulsion and, by the weight 
of authority, the unjustified interference of third persons is actionable 
although the employment is at will. 

Id. at 38 (citing cases). 

 To establish a constitutional violation, it must be shown, first, that a contract 

exists and, second, that some law impairs the obligations arising from that contract. 
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“General principles of contract law normally govern both inquiries, even where the 

state is alleged to be a party to the contract at issue.” Hughes v. State, 314 Or 1, 

13–14, 838 P2d 1018 (1992). 

 Here, Petitioners each have a contract of employment with their respective 

employers; some are at will, some are for a fixed term, and some are subject to 

collective-bargaining agreements. All of them, however, have been impaired by the 

Rules to the extent that Petitioners have already been or will be dismissed, 

demoted, suspended, placed on unpaid leave, or otherwise deprived of gainful 

employment or other forms of employee compensation. See Home Bldg. & Loan 

Ass’n v. Blaisdell, 290 US 398, 431, 54 S Ct 231 (1934) (noting that “impairment 

. . . has been predicated of laws which without destroying contracts derogate from 

substantial contractual rights”). 

Incredibly, Respondent contends that the Rules do not impair the obligations 

of employment contracts because neither rule expressly tells employers you must 

fire unvaccinated employees. In Respondent’s view, the Rules “merely prohibit 

employers from allowing unvaccinated workers who in the course of their jobs 

have direct or indirect contact with students, patients, or infectious material to 

work in a healthcare setting or school.” Response at 17 (emphasis added). This is a 

specious argument devoid of any sense of juris prudence, for “[t]he purpose of an 

act must be found in its natural operation and effect.” Truax, 239 US at 40. 
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 Here, Respondent has already admitted that the Rules practically require 

some employers to terminate unvaccinated employees without a medical or 

religious exception. Response at 17–18 (“The consequence of refusal [to be 

vaccinated] is that they cannot work in healthcare settings or schools.”). OHA’s 

attempt to wash its hands on the basis of clever legal drafting, while ignoring the 

reality that employment contracts are, in fact, impaired by the Rules, is not an 

argument in its favor. 

 Nevertheless, Respondent argues that the Rules “do not purport to authorize 

employers to do anything that would violate their employment contracts with 

employees.” Response at 19. If that assertion were true, then employers subject to 

the Rules remain contractually obligated to continue paying wages to unvaccinated 

employees who are temporarily stayed from working in certain settings until 

February 22, 2022. For just as an employer has an obligation to pay wages, the 

employee has a corresponding obligation to render services. See Moro v. State, 357 

Or 167, 196, 351 P3d 1 (2015) (“In the employment context, an employer 

frequently offers a promise of compensation in exchange for an employee’s 

service.”). Thus, Respondent’s contention seems to be that it can constitutionally 

impair the latter, but not the former; that OHA may break an employee’s promise 

to work, but it may not require employers to keep their promises to pay wages 
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while a handful of employees are temporarily kept from working in certain 

settings. 

Despite OHA’s assurances to the contrary, many employers are reading the 

Rules as forcing them to terminate unvaccinated employees without exception, a 

more than plausible interpretation. See OAR 333-019-1010(3)(b) (stating that 

employers “may not employ” unvaccinated employees); OAR 333-019-1030(3)(b), 

(7)(b) (same). Respondent made no attempt to explain the meaning of the words 

“may not employ” in its own Rules, or amend them to better reflect OHA’s official 

gloss in the form of nonbinding FAQs. Instead, Respondent asserts that the Rules 

superimpose a condition of employment on existing contracts. See Response at 13 

(stating that the Rules “require individuals to be vaccinated as a condition of 

working in certain settings”).  

Even if the Rules can be construed in a way that does not directly require 

employers to terminate existing employment contracts, that cannot be the only kind 

of impairment entitled to protection under the Contract Clause. Any state action 

that alters, suspends, or terminates an employer’s preexisting duty to pay wages are 

likewise protected. For instance, Petitioner Cox, who has an approved religious 

exception to the Rules, has been placed on unpaid leave by her public employer. 

She is now essentially unemployed, and there are many other Petitioners like her, 

who have been informed by their employers that they will no longer be gainfully 
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employed because of the Rules. Therefore, at a minimum, the Rules must be 

interpreted to only apply to future employees. 

DATED: January 20, 2022. 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

OREGON HEALTHCARE WORKERS FOR MEDICAL FREEDOM 

and MANDATE FREE OREGON, 

Petitioners, 

V. 

OREGON HEAL TH AUTHORITY, 

Respondent. 

Court of Appeals No. A 176900 

ORDER DENYING MOTION TO STAY 

In this judicial review proceeding pursuant to ORS 183.400, petitioners move for 

a stay of enforcement of the Oregon Health Authority Administrative Order PH 42-2021 

and OAR 333-019-1010 (the "Healthcare Vaccine Mandate"). Respondent Oregon 

Health Authority (OHA) opposes the requested stay. As explained below, the motion is 

denied. 

OAR 333-019-1010 requires that "healthcare providers" and "healthcare staff'' 

must show proof of vaccination or provide documentation of a medical or religious 

exemption by October 18, 2021, or they may not "work, learn, study, assist, observe, or 

volunteer in a healthcare setting." Petitioners are "non-profit member benefit 

corporation[s]" whose "members face termination on October 18, 2021, if they are not 

fully vaccinated." 

The court has authority to stay enforcement of an administrative rule pending 

completion of judicial review under ORS 183.400. Northwest Title Loans, LLC v. 

Division of Finance, 180 Or App 1, 10, 42 P3d 313 (2002).1 In determining whether to 

grant a stay pending completion of rule-challenge proceedings, the court considers the 

Although Northwest Title Loans was vacated as moot, the court continues to 
refer to portions of that decision that remain persuasive. Lovelace v. Board of Parole 
and Post-Prison Supervision, 183 Or App 283 n 3, 51 P3d 1269 (2002). 

ORDER DENYING MOTION TO STAY 
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likelihood that petitioner will prevail on judicial review,2 the likelihood of irreparable harm 

to the petitioners in the absence of an immediate stay, and the likelihood of harm to the 

public if a stay is granted. See id. at 13 & n 7 (stating that a stay will not be granted in 

the absence of a showing that failure to grant a stay will result in irreparable harm; 

suggesting that, in evaluating whether a stay should be granted in a judicial review 

proceeding under ORS 183.400, the court could require a petitioner to meet 

requirements analogous to those imposed in ORS 183.482). Petitioners assert that the 

relevant factors support their request for a stay. OHA, for its part, argues that the 

likelihood of harm to the public weighs decisively against a stay, that petitioners have no 

likelihood of success on the merits, and that petitioners do not face irreparable harm 

that would justify a stay. Petitioners reply, in part, that, in their view, the public will 

suffer irreparable harm if a stay is not granted. 

The court determines that petitioners have little-to-no likelihood of success on the 

merits of their judicial review. As to that factor, petitioners argue that the Healthcare 

Vaccine Mandate (1) exceeds OHA's statutory authority, (2) violates the separation of 

powers doctrine of the Oregon Constitution, (3) was adopted without compliance with 

the temporary rule making process, and (4) violates healthcare workers' constitutional 

rights. In considering whether a stay should be granted, the court has evaluated all of 

the merits arguments set forth in the motion. The court will address some of those 

arguments in more detail below. Suffice it to say, however, that, although not all of 

petitioners' "merits" argument will be specifically discussed in this order, the court 

determines that none of them are sufficient to show a likelihood of success on judicial 

review. 

2 In their motion, petitioners argue that they can establish a colorable claim of 
error. See ORS 183.482 (on judicial review of agency order in contested case 
proceeding, a stay will be granted on a showing of irreparable injury to the petitioner 
and a colorable claim of error in the order, unless substantial public harm will result if 
the order is stayed). However, in considering whether a stay should be granted in a 
rule-challenge proceeding under ORS 183.400, the court evaluates whether petitioners 
have a reasonable likelihood of success on appeal. Northwest Title Loans, 180 Or App 
at 21-22 ("A 'colorable' claim of error has been described as something less than a 
showing that the petitioner is reasonably likely to prevail on appeal, and as a seemingly 
valid, genuine, or plausible [claim] of error or substantial and nonfrivolous claim of error. 
A validly promulgated agency rule has the force of law and its enforcement should not 
be enjoined based on a merely plausible or nonfrivolous claim." (Brewer, J., concurring; 
internal citations omitted; brackets in original)). 
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With respect to petitioners' argument that OHA exceeded its rulemaking authority 

in issuing and adopting the Healthcare Vaccine Mandate, in order "[t]o determine 

whether a challenged rule exceeds the agency's statutory authority, [the court] may 

consider only 'the wording of the rule itself (read in context) and the statutory provisions 

authorizing the rule."' Assn. of Acupuncture v. Bd of Chiropractic Examiners, 260 Or 

App 676,678, 320 P3d 575 (2014) (quoting Wolfv. Oregon Lottery Commission, 344 Or 

345, 355, 182 P3d 180 (2008)). OHA points to the following four statutes as providing 

authority for the mandate: ORS 413.042, ORS 431A.010, ORS 431.110, and ORS 

433.004. Petitioners argue that those statutes do not confer the requisite rulemaking 

authority on OHA. However, when taken together and "read in context," it is clear that 

those statutes do, in fact, authorize OHA to issue and adopt the Healthcare Vaccine 

Mandate. 

ORS 413.042 provides, "In accordance with applicable provisions of ORS 

chapter 183, the Director of the [OHA] may adopt rules necessary for the administration 

of the laws that the [OHA] is charged with administering." ORS 431A.010 provides that 

OHA "and local public health administrators shall have the power to enforce public 

health laws," including, among other powers, as noted in ORS 431A.010(1 )(c), the 

power to "[i]ssue administrative orders to enforce compliance with public health laws." 

ORS 431.110(7) provides that OHA shall "[h]ave full power in the control of all 

communicable diseases." Finally, 433.004(1 )(d) provides that OHA "shall by rule*** 

[p]rescribe measures and methods for*** controlling reportable diseases."

As applied to this case, first, COVID-19 is a communicable disease of which 

OHA has "full power in the control." See ORS 431.110(7). Pursuant to ORS 

433.004(1 )(d), OHA must, by rule, "prescribe measures and methods" for controlling 

reportable diseases; COVID-19 is a reportable disease. Pursuant to ORS 413.042, 

OHA may adopt a rule necessary for the administration of the laws that it is charged 

with administering; ORS 433.004(1 )(d) is a law that OHA is charged with administering. 

By adopting OAR 333-019-1010, OHA exercised the authority given to it by ORS 

413.042 in order to administer ORS 433.004(1 )(d). OHA then issued an administrative 

order to ensure compliance with OAR 333-019-1010 pursuant to ORS 431A.010. 

Although petitioners may disagree with OHA about the Healthcare Vaccine Mandate 

being necessary in order to administer ORS 433.004(1 )(d), that does not mean that 

OHA has exceeded its rulemaking authority in issuing and adopting the mandate. 

Petitioners have not demonstrated a likelihood of success in prevailing on their 

argument that OHA has exceeded its statutory authority in issuing and adopting the 

mandate. 
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Petitioners' further argue that the mandate "invades on the Legislature's powers 

as it attempts to overrule the Legislature." That argument is grounded on ORS 433.416, 

which provides that an employer of a "health care worker at risk of contracting an 

infectious disease in the course of employment shall provide to the worker preventive 

immunization [at no cost to the worker]*** if available and*** medically appropriate." 

ORS 433.410(1 ). Further, ORS 433.410(3) provides that a "worker shall not be required 

as a condition of work to be immunized under this section, unless such immunization is 

otherwise required by federal or state law, rule or regulation." Petitioners emphasize 

that the "Oregon Legislature has enacted no law authorizing vaccinations of workers," 

and argue that the mandate "directly contradicts the legislature's intent as expressed in 

ORS 433.416. However, in making that argument petitioners ignore the import of the 

statute's express text, which makes clear that immunizations may be a condition of work 

if required by, among other things, state rules or regulations. In other words, the statute 

specifically contemplates that an agency rule might, in some circumstances, require a 

health care worker to be immunized against an infectious disease. Thus, petitioners 

have little-to-no likelihood of success in arguing that the Healthcare Vaccine Mandate 

violates the separation of powers doctrine of the Oregon Constitution. 

Petitioners' assert that OHA failed to follow the temporary rulemaking 

requirements set forth in ORS 183.335. An agency may adopt a temporary rule if it, 

among other things, prepares a "statement of its findings that its failure to act promptly 

will result in serious prejudice to the public interest or the interest of the parties 

concerned and the specific reasons for its findings of prejudice." ORS 183.335(5)(a). 

OHA prepared such a statement, which provides as follows: 

"The [OHA] finds that failure to act promptly will result in serious 

prejudice to the public interest, the [OHA], and healthcare personnel and 

patients seeking and relying on health care. This rule needs to be 

adopted promptly so that the state can continue to prevent and slow the 

spread of COVID-19, for the reasons specified above [in the statement 

regarding the need for the rule]. Requiring vaccination of healthcare 

personnel in healthcare settings is crucial to the effort in controlling 

COVID-19." 

Petitioners assert that the statement is "superficial at best and fails to list 'the specific 

reasons for its findings of prejudice."' The Supreme Court, however, has explained that, 

"[a]lthough not every prejudice will be sufficiently serious or require sufficiently prompt 

action to justify bypassing the public participation required by the permanent rulemaking 
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process, the standard that the legislature adopted is [relatively] flexible and permissive." 

Friends of the Columbia Gorge v. Energy Facility Siting Council, 366 Or 78, 92, 456 P3d 

635 (2020). Here, petitioners have little likelihood of success on their argument that the 

justification of temporary filing, which also references OHA's determination of the need 

for the rule, fails to meet the requirements of ORS 183.335(5)(a). 

Petitioners further argue that the rule violates "the privileges and immunities 

granted to [them] under the Oregon Constitution." See Or Const, Art 1, § 20 ("No law 

shall be passed granting to any citizen or class of citizens privileges, or immunities, 

which, upon the same terms shall not equally belong to other citizens."). However, only 

laws that disparately treat a "true class" may violate the Privileges and Immunities 

Clause of Article I, section 20. See Tanner v. OHSU, 157 Or App 502, 520, 971 P2d 

435 (1998) ("In attempting to describe precisely what is meant by a 'true class,' the 

cases draw a distinction between classes that are created by the challenged law or 

government action itself and classes that are defined in terms of characteristics that are 

shared apart from the challenged law of action."). Further, even where a rule creates 

disparately treated true classes, depending "on what type of true class is involved, the 

legislation or governmental action may be upheld in spite of the disparity." Id. at 521. 

Disparate treatment of "nonsuspect true class[es]" may "be justified on a 'rational basis' 

examination." Id. at 523. As the state correctly points out, the class ("healthcare 

workers") that petitioners' assert is subject to disparate treatment under the rule does 

not appear to be a true class, as that term has been defined, and, thus, it appears that 

the Privileges and Immunities Clause may not even be implicated by the mandate. In 

any event, however, even if a true class, healthcare workers are clearly not a suspect 

class (unlike classes based on characteristics like race, gender, alienage, and religious 

affiliation) and, thus, the rule would only have to survive rational basis review. See id. 

Petitioners have little-to-no likelihood of success in persuading the court on judicial 

review that the rule has no rational basis. 

Likewise, petitioners are unlikely to succeed in their constitutional argument that 

the Healthcare Vaccine Mandate violates their religious freedom. The rule itself 

expressly provides for religious exemptions from the vaccination requirement. See 

OAR 333-019-1010(2)(g) ("'Religious exception' means that an individual has a 

sincerely held religious belief that prevents the individual from receiving a COVID-19 

vaccination."); OAR 333-019-1010(4)(b)(B) ("A religious exception must be corroborated 

by a document*** signed by the individual stating that the individual is requesting an 

exception from the COVID-19 vaccination requirement on the basis of a sincerely held 

religious belief and including a statement describing the way in which the vaccination 

requirement conflicts with the religious observance, practice, or belief of the 
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individual."). Petitioners have little likelihood of success in arguing that, despite the 

specific provision of religious exceptions to the vaccine requirement, the Healthcare 

Vaccine Mandate violates healthcare workers' religious freedom. 

The same is true of petitioners' remaining arguments. Simply put, petitioners 

I-1ave demonslraled Jillie-lo-no likelihood of success in any of lhe arguments they seek

to raise on judicial review.

The likelihood of success factor, together with the risk of harm to the public if a 

stay is granted, dispositively weighs against granting a stay in this case. Even 

assuming that petitioners have made a sufficient showing of irreparable harm to their 

members that will result from the denial of a stay, the court agrees with the state that 

granting a stay would be harmful to the public interest. As all involved are aware, this 

case arises during the COVID-19 pandemic; COVID-19 is a disease that has caused 

hundreds of thousands of deaths in this country. As the rule itself states, healthcare 

workers generally have contact with many patients, including those who are "more likely 

than the general public to have conditions that put them at risk for complications due to 

COVID-19." According to OHA, requiring healthcare workers to be vaccinated is an 

effective way to increase vaccination rates and, thereby, to help control COVID-19, 

protect patients, and protect the state's healthcare workforce. See OAR 333-019-

1010(1 ). As the Supreme Court discussed more than a year ago in Elkhorn Baptist 

Church v. Brown, 366 Or 506, 509, 466 P3d 30 (2020): 

"There have been and will continue to be debates about how best to 

respond to the threat posed by the coronavirus. Those debates include 

debates about what balance government should strike between protecting 

lives and protecting liberties. To the extent that those debates concern 

policy choices, they are properly for policymakers. That is, those difficult 

choices must be made by the people's representatives in the legislative 

and executive branches of government." 

Here, the rules are directly aimed at protecting the public and, although petitioners 

disagree with the way that is being done, the executive branch is "uniquely situated, and 

duty bound, to protect the public in emergency situations and to determine, in such 

emergencies, where the public interest lies." Id. at 546 (Garrett, J, concurring). The 

court determines that the agency has properly made that determination here and that 

the risk of harm to the public if a stay is granted is significant. 
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.
. 

In sum, in light of petitioners' lack of a reasonable likelihood of success on 

judicial review and the likelihood of harm to the public if a stay is granted, petitioners' 

moti,on for a stay of enforcement of the Healthcare Vaccine Mandate pending 

completion of the rule-challenge proceeding is denied. 

c: Daniel E Thenell 

Kirsten L Curtis 

Chelsea P Pyasetskyy 

Benjamin Gutman 

ej 

ORDER DENYING MOTION TO STAY 

THERESA M. KIDD 
APPELLATE COMMISSIONER 

10 5 2021 8:44 AM 
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

FREE OREGON, INC., MANDATE 
FREE OREGON, INC. DOCTORS FOR 
FREEDOM, et al, 

Petitioners, 

V. 

STATE OF OREGON, acting by and 
tlu·ough the OREGON l:-IEAI:TH 
AUTBORJTY; KATE BROWN, in her 
official capacity as Governor of Oregon 
Chi £Executive of the Oregon Health 
Authority, 

Respondents. 

l. 

Oregon Health Authority, Public 
Health Division 

No. _________ _ 

CA A ________ _ 

DECLARATION OF BEN EDTL 
IN SUPPORT OF PETITION FOR 
JUDICIAL REVIEW 

My name is Ben Edtl, I am over 18 years of age. I am the Founder and 

Executive Director of Free Oregon, Inc. a petitioner in this case, and a resident of 

Washington County, Oregon and a citizen of the United States. I am fully competent 

to make this Declaration and I have personal knowledge of the facts stated in this 

declaration. To the best of my knowledge, all the facts stated in this declaration are 

true and accurate. 

2. 

DECLARATION OF BEN EDTL IN SUPPORT 
OF PETITION FOR JUDICIAL REVIEW 

TYLER SMITH & ASSOCIATES, P.C. 
181 N. Grant St. STE 212, Canby, Oregon 97013 

503-266-5590; Fax 503-212-6392
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appear to violate Title VII of the Civil Rights act and we have told them they will 

have to sue. Some of our members are being threatened with termination even 

though they appear to not be covered by the mandate. If this mandate is not stayed 

our observation is that tens of thousands of people will have their rights violated, 

be terminated and have their lives destroyed. 

3. 

Our members demand that Oregon follow federal law and Oregon law and 

make the vaccine treatment for prevention of COVID-19 optional. Our 

organization would have participated and informed the Oregon Health Authority of 

the travesty that would befall our members and this state if they would have simply 

followed normal law and discussed mandates via permanent rulemaking or 

legislation. 

4. 

I hereby Declare that the above statement is true to the best ofmy knowledge 

and belief, and that I understand it is made for use as evidence in court and is subject 

to penalty for perjury. 

DATED this 24th day of September, 2021. 

BEN EDTL, Founder and Officer Free Oregon 

DECLARATION OF BEN EDTL IN SUPPORT 

OF PETITION FOR JUDICIAL REVIEW 
TYLER SMITH & AS SOCIA TES, P.C. 

181 N. Grant St. STE 212, Canby, Oregon 97013 

503-266-5590; Fax 503-212-6392

ER-3



ER-4



ER-5



ER-6



ER-7



ER-8



ER-9



ER-10



ER-11



ER-12



ER-13



ER-14



ER-15



ER-16



ER-17



ER-18



ER-19



ER-20



ER-21



ER-22



ER-23



ER-24



ER-25



ER-26



ER-27



ER-28



ER-29



ER-30



ER-31



ER-32



ER-33



ER-34



ER-35



ER-36



ER-37



ER-38



ER-39



ER-40



ER-41



ER-42



ER-43



ER-44



ER-45



ER-46



ER-47



ER-48



ER-49



ER-50



ER-51



ER-52



ER-53



ER-54



ER-55



ER-56



ER-57



ER-58



ER-59



ER-60



ER-61



ER-62



ER-63



ER-64



ER-65



ER-66



ER-67



ER-68



ER-69



ER-70



ER-71



ER-72



ER-73



ER-74



ER-75



ER-76



ER-77



ER-78



ER-79



ER-80



ER-81



ER-82



ER-83



ER-84



ER-85



ER-86



ER-87



ER-88



ER-89



ER-90



ER-91



ER-92



ER-93



ER-94



ER-95



ER-96



ER-97



ER-98



ER-99



ER-100



ER-101



ER-102



ER-103



ER-104



ER-105



ER-106



ER-107



ER-108



ER-109



ER-110



ER-111



ER-112



ER-113



ER-114



ER-115



ER-116



ER-117



ER-118



ER-119



ER-120



ER-121



ER-122



ER-123



ER-124



ER-125



ER-126



ER-127



ER-128



ER-129



ER-130



ER-131



ER-132



ER-133



ER-134



ER-135



ER-136



ER-137



ER-138



ER-139



ER-140



ER-141



ER-142



ER-143



ER-144



ER-145



ER-146



ER-147



ER-148



ER-149



ER-150



ER-151



ER-152



ER-153



ER-154



ER-155



ER-156



ER-157



ER-158



ER-159



ER-160



ER-161



ER-162



ER-163



ER-164



ER-165



ER-166



ER-167



ER-168



ER-169



ER-170



ER-171



ER-172



ER-173



ER-174



ER-175



ER-176



ER-177



ER-178



ER-179



ER-180



ER-181



ER-182



ER-183



ER-184



ER-185



ER-186



ER-187



ER-188



ER-189



ER-190



ER-191



ER-192



ER-193



ER-194



ER-195



ER-196



ER-197



ER-198



ER-199



ER-200



ER-201



ER-202



ER-203



ER-204



ER-205



ER-206



ER-207



ER-208



ER-209



ER-210



ER-211



ER-212



ER-213



ER-214



ER-215



ER-216



ER-217



ER-218



ER-219



ER-220



ER-221



ER-222



ER-223



ER-224



ER-225



ER-226



ER-227



ER-228



ER-229



ER-230



ER-231



ER-232



ER-233




